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NOTES. 


HE portrait of the Editor which appears as a frontispiece to 

the volume commenced with this number is from a photograph 
taken last winter by Messrs. Elliott and Fry, of Baker Street, 
London. 





Letters and books intended for the Editor of this Review should 
not be sent to Oxford if the senders wish to avoid delay. They should 
be addressed to London, either to the care of the publishers, 119 
Chancery Lane, or direct to Sir F. Pollock, at 13 Old Square, 
Lincoln’s Inn. 





British subjects will be well advised not to publish foreiga lite- 
rary or artistic works in England because they cannot find them 
registered at Stationers’ Hall, or to defend actions for piracy 
because the plaintiff was not registered at Stationers’ Hall before 
the issue of the writ, in reliance on the judgment of Stirling J. 
in Fishburn vy. Hollingshead ('91, 2 Ch. 371) cited without dissent 
in the last number of the LAW QUARTERLY REVIEW at p. 301. 
In that case Stirling J. undoubtedly expressed an opinion 
that the foreign author of a painting could not sue in England 
without registering under the English Copyright Acts: but this 
opinion was clearly oditer, as the learned judge also decided that 
the work before him was properly registered in England. It has 
since been doubted by Smith and Grantham JJ. in the argument 
in Moul v. Groenings,’91, 2 Q. B. 443 (though the doubt is not 
reported), and Judge Martineau has felt himself justified by that 
doubt in declining to follow it in the case of Mou/ v. Devonshire 
Park Co. (Law Times Paper, Sept. 19, 1891). 
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The point is one of great importance, as, if Stirling J. is right, 
the British Legislature has failed to carry out the intention of the 
Berne Convention, which was that an author who complies with the 
formalities required by law in the country where he first publishes 
his work should thereby obtain copyright in the foreign countries, 
parties to the Convention, without also having to comply with the 
formalities in each of such countries ; [Article 11 of Berne Conven- 
tion]. This benefits the British author equally with the foreigner ; 
the only person aggrieved is the pirate, and the great feature of the 
Berne Convention is that for the first time it treats copying other 
people’s work as at the risk of the copyist, instead of impeding the 
author by technical restraints. 

The Copyright Statutes on the point are,as the Law QUARTERLY 
Review observed, an ‘ungodly jumble, but the point admits of 
being shortly stated. 

1. The Act of 1842 (5 & 6 Vie. c. 45, § 24) required Registration 
of Copyright as a condition for bringing an action for its infringe- 
ment. 

2. The International Act of 1844 (7 Vie. c. 12, § 19) provided 
that Copyright in a work first published out of Her Majesty’s 
dominions should only be obtained under the provisions of that 
Act; and provided that the Queen might by Order in Council 
confer on authors of countries ramed therein the same benefits as 
they would have under the English Copyright Acts. The Act 
further required (§ 6) every such foreign author to comply with 
certain formalities of registration, differing from those of the Act of 
1842, as a condition of obtaining the benefit of the Act of 1844. 

Pausing here for a moment, it has never been suggested that 
a foreign author before 1886 ought to register both under the Act 
of 1844 and under the Act of 1842, though it might be argued that 
as the benefits of the English Acts were conditional to English 
subjects on their registering under those Acts, a foreigner taking 
the same benefits as an Englishman must also register under the 
English Acts. 

3. The Art Copyright Act of 1862 (25 & 26 Vic. c. 68, § 12) in- 
cluded the provisions of the International Act of 1844, while pro- 
viding that English authors of paintings, &c., must register at 
Stationers’ Hall, and that any proprietor should not be entitled to 
the benefit of the Act until registered, and could not sue for any- 
thing done before registration. The Act of 1844 had included 
provisions for the registration of works of art. 

4. The International Copyright Act of 1886 (49 & 50 Vie. ¢. 33, 
§ 4) provided that when any Order in Council was made by her 
Majesty under the International Copyright Acts, the provisions of 
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those Acts as to the registry and delivery of copies of works should 
not apply to works under the Order in Council except so far as 
provided by the order. 

5. The Order in Council of November 28, 1887, made under this 
Act, contains ne provision as to registration and delivery of copies, 
and incorporates the Berne Convention of September 5, 1887, which 
in Articles 2 and 11 appears to show an intention that ‘ the accom- 
plishment of the conditions and formalities prescribed by law in the 
country of origin of the work’ shall give an author copyright 
throughout the countries of the convention. 

It seems fairly clear therefore that the provisions of the Inter- 
national Copyright Acts as to registry and delivery of copies do 
not apply to foreign works, by reason of Section 4 of the Act of 
1886. But it is suggested that, as the foreign authors take the 
same benefits as they would have had under the English Acts, they 
are liable to register and deliver copies under the English Acts. 
But if this were so, foreign authors before the Act of 1886 would 
have been liable to register both under the English and the Inter- 
national Acts, and, still worse, to deliver copies both under the 
English and the International Acts; and authors of foreign books 
at the present time are liable to deliver five copies to certain 
libraries as an English author is. This consequence is so startling, 
and, as regards the practice before the Act of 1886, so contrary to 
the facts, as almost to prove its error. But it would seem clear 
that the provisions of the International Act of 1844 supersede 
instead of supplementing the provisions of the English Acts of 
1842 and 1862; and that the effect of the Act of 1844 being in its 
turn superseded by the Act of 1886, is not to revive the old pro- 
visions, but to leave the foreign author to register in his own 
country, obtaining thereby copyright under the convention 
throughout the countries under the convention. And apart from 
the construction of statutes, the hardship would appear to be if 
Mr. Justice Stirling’s decision is right. Under the Art Copyright 
Acts an author cannot sue for infringements which have preceded 
registration ; registration is to that extent a condition of the right 
as well as of the remedy. It is said that there is a hardship on the 
‘innocent copyist,’ who has had no notice of copyright. I may be 
permitted to doubt the existence of the ‘innocent copyist,’ whom 
I have not yet met in my experience of copyright cases. I have 
met the tradesman who desires to get his wares cheap, without too 
scrupulous inquiry as to the cause of their cheapness, and in many 
cases with direct knowledge that he is copying some one who he 
thinks has omit.ed to technically protect his rights, but I do not 
feel much sympathy with him. In any case this class of person 
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will be well advised not to place too much reliance on Fishburn v. 
Hollingshead, 91, 2 Ch. 371. T. E. S. 





The belated appearance of the December number of the Law 
Reports compels us, as usual, to be very summary in our notes of 
cases reported in that number. 


The decisions of the House of Lords in Smith v. Baker & Sons, ’91, 
A.C. 325, and Johnson v. Lindsay §* Co., ib. 371, are both useful so far 
as they go, but they both show the grave imperfection of our legis- 
lative methods. For they both deal with important points which 
were left as uncertain as ever by the Employers’ Liability Act of 
1880. Smith v. Baker has set bounds, not too soon, to the doctrine 
of rolenti non fit injuria, which almost threatened to bring back the 
old rule of ‘common employment’ by a side-wind. People who 
sling stones in a crane are bound to use due care not to drop them 
on other people’s heads, and not the less because those others may 
be employed by them in the same place to drill other stones or rock. 
And the fact that a man on whom a stone is thus dropped knew 
that there was such a danger may be evidence, but is not conclusive 
evidence, to show that he willingly exposed himself to the risk and 
was content to take it as ‘all in the day’s work.’ As the House of 
Lords arrived at this conclusion with great labour, and not unani- 
mously, we dare not call it obvious. Lord Morris’s remarks (at p. 
368) to the effect that Tomas v. Quartermaine, 18 Q.B.D. 685, would 
have been better decided as a case of no negligence at all, seem to 
us both just and weighty. Jo/nson v. Lindsay is a much simpler 
case: the facts clearly did not come within any of the timidly 
minute categories of the Employers’ Liability Act, and the question 
was whether the plaintiff, a builder's workman, was or was not a 
fellow-servant of the men who dropped a bucket on him, and whose 
immediate employers had contracted with the architect and were 
not paid or in any way controlled by the builders. The House of 
Lords held that he was not a fellow-servant of the negligent persons, 
and therefore could recover against their masters. Our only diffi- 
culty is to understand how the Court of Appeal had persuaded 
themselves that he was. However, it ends well. ‘Every good man 
could wish,’ as the late Serjeant Arabin said, that so learned and 
accomplished a judge as Lord Watson had not revived the abuse of 
the word ‘collaborateur’ in this connexion. Thus used, it is neither 
good French nor any sort of English, and we have too much respect 
for good Sects to believe even on Lord Watson's authority that 
Scots will allow it. 
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The head-note to Seale-Hayne v. Jodrell,’91, A.C. 304, is in these 
terms: ‘ The decision of the Court of Appeal (44 Ch. D. 590), upon 
the construction of a will and codicils, affirmed.’ We are informed 
that ‘the will and codicils and the material facts are set out in the 
report of the decision below,’ and the report of the decision in the 
House of Lords does not tell us at all, save by this reference, what 
the words construed were. Well—it is a short head-note for once. 





The Commissioners, §c., of Income Tax v. Pemsel,’gi, A. C. 531, in 
effect decides three points. /irst,a mission to the heathen is a 
charity, and funds held in trust for such mission are applied to a 
charitable purpose within 5 & 6 Vict. c. 35, Sched, A. s. 61, 
No. VI. Secoudly, such funds when derived from the rent of land 
are exempt from the payment of income tax. T/ird/y,in construing 
Statutes, such as the Income Tax Acts, which apply to the whole 


- United Kingdom, words such as ‘charitable purposes’ may be given 


as applied to Scotland, a technical sense which they possess under 
English law (on this point see the language of Lord Macnaghten, 
‘gt, A. C. pp. 579, 583). Each of these three propositions is, it is 
submitted, open to criticism; none of them commanded the 
assent either of the Lord Chancellor or of Lord Bramwell. It may, 
however, be admitted that any interpretation which could possibly 
be given to the term ‘charitable purposes, as used in the Income 
Tax Acts, is open to grave objections. The moral to be drawn from 
The Commissioners, §c., of Income Tax v. Pemsel is that no part of 
English law is so unsatisfactory as that portion which consists of 
loosely-drawn statutory enactments interpreted by judicial subtlety. 
A vague consciousness of this fact accounts for much of the opposi- 
tion entertained by sensible lawyers to large proposals for codifying 
the common law. 


A trustee has trouble enough already without keeping a register 
of incumbrancers for the benefit of persons who may think of 
lending money to his cestui que trust. He may very well say, 
‘ As trustee I owe you no duty and I decline to answer inquiries.’ 
But suppose instead of a respectful negative the trustee chooses 
to answer the inquiry, is he not bound to take proper care in 
doing so? Lord Eldon thought so in Hrans vy. Bicknell (6 Ves. 174), 
Lord Campbell and Knight Bruce and Turner LJJ. thought so 
in Slim v. Croucher (1 D. F. & J. 518), Chitty J. thought so in Cann 
v. Wittson (39 Ch. 39), North J. thought so in Low v. Bouverie 
(91, 3 Ch. 82), but the Court of Appeal has felt itself constrained 
by Derry v. Peek to reverse his decision. Derry v. Peek, like the 
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growing till it threatens to overspread the whole legal horizon. 
Strictly Derry v. Peek only decides that in an action of deceit the 
plaintiff must prove actual fraud. Lord Herschel] expressly puts 
aside Burrowes v. Lock (10 Ves. 470) and that class of cases as 
belonging to a different category. Burrowes v. Lock was no doubt 
a case of estoppel, but to say that estoppel is a mere rule of 
evidence does not conclude the matter. Technically it may be so, 
but ultimately it rests on a duty in a person within whose special 
province it lies to know a particular fact, as Lord Herschell puts 
it, to use care in making statements respecting it, and the fact that 
the duty takes the form of estoppel is due to the circumstance that 
the Court of Chancery was not in the habit until quite recently of 
giving damages. It certainly seems incredible that a person should 
be under no duty to use care in making statements as to matters 
within his special cognisance ‘upon. the faith of which, as Lord 
Selborne said in Brownlie v. Campbell (5 App. Cas. 936), ‘he knows 
the other man is going to deal for valuable consideration.’ The 
result is that Slim v. Croucher is held by the C. A. to be no longer 
law ; that Burrowes v. Lock is maintained only on the ground of 
estoppel ; and that it may become slightly more difficult to raise 
money on equitable and reversionary interests, which perhaps is 
not a bad thing. The actual decision may stand, apart from the 
wider controversy of Derry v. Peek, on the ground that the defendant 
did not really purport to make a comprehensive statement, but only 
to mention the incumbrances on the trust fund then within his 
memory, without denying that there might be others. If that is 
the true reading of his letters, he could not have been held liable 
without making it highly perilous for a trustee to answer inquiries 
at all. 


Re Swain ('91, 3 Ch. 233) is another case which will be welcomed 
by trustees. It seems indeed the very case which the limitation-of- 
actions-section in the Trustee Act, 1888, was designed to meet. 
There was no fraud, only a common and very venial breach of trust 
in not selling off a farming business at the solicitation of the widow. 
The plaintiff, a son, ingeniously tried to escape the bar by arguing 
that the action was to recover a legacy and not damages, but in 
vain. Human nature looks very ugly in some of these trustee 
cases. Even the legal mind recoils from the incredible baseness of 
soliciting a trustee to commit a breach of trust and then turning 
upon him when a loss has been incurred. 








The tendency of some judges unconsciously to narrow or cut down 
the effect of Derry v. Peek, 14 App. Cas. 337, is worth notice. ‘To 
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my mind,’ says Lord Esher M.R.,‘the decision in that case turned 
on as simple a point of law as possible, viz. that in order to main- 
tain an action for the effect of a misrepresentation you must shew 
that it was a fraudulent misrepresentation.’ (Zomkinson v. Balkis 
Consolidated Co.,’91, 2 Q. B. (C. A.) 614, 620, with which compare 
the language of Bowen L.J. in Low vy. Bouverie,’91, 3 Ch. (C. A.) 
82, 105.) Now this judicial dictum is in one sense true past 
contradiction, but it is open to two observations. If the point 
decided by the House of Lords in Derry v. Peek was really as simple 
as possible, how does it happen that the Court of Appeal, consisting 
of three very eminent judges, took a different view of the law 
from the House of Lords? Respect for the Court of Appeal 
absolutely prohibits the belief that they went wrong on a matter 
of law which was really as ‘simple as possible.’ Is it, in the next 
place, really true that Derry v. Peek decides nothing more than this 
simple point? Surely it, at any rate, implies not only that an action 
for fraud does not lie for a misrepresentation, which, though negli- 
gent, is not fraudulent, but also that no action whatever lies under 
ordinary circumstances for misrepresentation based on the grossest 
negligence. We fear this is now law, though bad law. 





It is practically certain that in the Trades Union cases (Gibson 
v. Lawson, Curran v. Treleaven,’91, 2 Q. B. 545) the Queen’s Bench 
Division carried out the actual intention of Parliament as to what 
should constitute ‘ intimidation’ within the Conspiracy and Protec- 
tion of Property Act 1875. This being so, a contrary decision could 
only have led to heartburnings and controversial letters, and an 
amending Statute scrambled through at the fag-end of the session ; 
and we may well be content as citizens. But as lawyers we cannot 
help observing that, when a later Statute materially varies the 
language of an earlier one which it repeals and substantially re- 
enacts, the natural inference is that the variation means something ; 
and, if the Court may not judicially read Hansard, we doubt 
whether judicial notice of ‘the changing temper of the times on this 
subject’ be a strictly legitimate substitute. It will also be observed 
that the Court, without any express comment, refused to follow 
Judge v. Bennett, 36 W. R. 103, a case of technically co-ordinate 
authority. However, the upshot is that a man does not ‘intimidate’ 
within the Act who threatens and procures the commission of a civil 
wrong, such as simultaneous breach of contract by a body of work- 
men, without breach of the peace. Qu. whether a civil action might 
not lie against him on the principle of Lum/ey v. Gye? This question 
remains quite open, and on some future occasion it may well become 
material. Meanwhile it might be interesting to know how the word 
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minaccia is interpreted in the substantially similar provisions of the 
Italian Penal Code, ss. 165, 166. The reference to Hansard invited 
by the reporter's note at p. 556 is not uninstructive. The House of 
Commons was warned by Sir Henry James (himself counsel for the 
appellant Curran in this case) that the undefined use of the word 
‘intimidate’ would lead to difficulties. But it was late in the 
session, and so the House of Commons chanced it, and the Act of 
1875 passed as it stands. 





In Dashwood vy. Magniac,’91, 3 Ch. 306, C. A., the majority of the 
Court gave effect to a local usage, within a county where beech 
trees are timber by custom, of thinning beech woods periodically, and 
of treating the proceeds, including those of other timber trees mixed 
with the beech woods and cut in the same course of forestry, as 
income. The case is a curious and interesting one, and the judg- 
ments, especially that of Bowen L.J. (where Vangerow’s honoured 
name is grievously misprinted Va/gerow), will be found excellent 
reading by those learned gentlemen (a class not diminishing, we 
believe) who have time to read their reports leisurely. The Law 
Reports head-note states everything except what was the point 
decided. 

‘The principle of law that a man who wrongfully parts with 
goods is liable as if he had them still in his possession’ (Willes J., 
at p. 254 of L.R.1 C.P.) has been maintained by the C.A. in Bristol 
and West of England Bank v. Midland Ry. Co.,’91, 2Q.B.653. Reduced 
to its simplest terms, the defence was this: ‘ Before your title accrued 
we delivered to a person who had no title.’ The continuity of law- 
ful title is a mainstay of the law of property, and the Court has 
most justly refused to fritter it away. 


A corporation cannot commit a crime in the proper sense, but it 
can incur penalties by omitting to perform positive duties; and an 
application for a summons against an incorporated company in 
respect of such an omission is a ‘ criminal cause or matter’ (Judic. 
Act, 1873, 8. 47) in which an appeal does not lie beyond the Queen’s 
Bench Division. Reg. v. Tyler and International Commercial Co.,’91, 
2 Q.B. 588, C.A. We do not profess to understand the policy which 
deliberately disqualified the Court of Appeal from dealing with the 
branch of the Common Law most nearly touching the liberty of the 
subject, the protection of person and property, and the performance 
of public duties, 
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Wiedemann v. Walpole,’g1, 2 Q. B. (C. A.) 534, is full of comfort 
for persons accustomed to leave their letters unanswered. To this 
numerous class nothing could seem more alarming than the doctrine 
that if 4 does not answer B’s letter he thereby confirms any charge 
which B has been pleased to make in the letter. This view, adopted 
as it was by so eminent a judge as Baron Pollock, threatened to 
nullify the protection previded by 32 & 33 Vie. c. 68, s. 2, against 
groundless actions for breach of promise of marriage, and it is pre- 
eminently satisfactory to know that this enactment as construed by 
the Court of Appeal, has the effect which every ordinary layman 
supposed it to have, namely that no plaintiff could recover a ver- 
dict in an action for breach of promise simply on the strength of 
the plaintiff's own bold assertions or own reckless letters. A doubt 
may be entertained whether the learned Baron’s opinion substan- 
tially differed from that of the Court of Appeal. He may very well 
have thought it right to prevent further litigation by letting a pos- 
sibly dubious question of law come before the Court of Appeal in 
a shape which enabled them finally to decide the whole matter in 
dispute between Miss Wiedemann and Mr. Walpole. 


The master of a German ship carrying a cargo shipped by British 
subjects under an English bill of lading from Singapore to London, 
sells part of the cargo at the Cape under circumstances which justify 
his act according to German, but do not justify it according to 
English law. His liability is under these circumstances to be de- 
termined in accordance with the law of the flag, i.e. German law. 
This is the effect of Ze August, ’g1, P. 328. The judgment of Sir 
James Hannen is, as it appears to us, a legitimate application of the 
principles laid down by Willes J. in Lioyd v. Guibert, L. R. 1 Q. B. 
115. It is satisfactory to find that eminent judges fully recognise 
the authority of a case which on one point at any rate connected 
with the conflict of laws provides the perplexed student of a 
difficult topic with clear guidance. 





The principle established by Hick v. Rodocanachi,'g1, 2 Q. B. (C.A.) 
626, is that where persons have undertaken to do a particular thing, 
in the particular case to unload a cargo, within a ‘ reasonable’ time, 
the ‘reasonableness’ of the time for doing the act depends upon the 
circumstances which exist at the time when the act has to be done. 
From this principle it follows that if the consignees of goods which 
under a bill of lading must be unloaded within a reasonable time are 
delayed by a strike for which they are not responsible they are not 
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liable to the shipowner for the delay. What is rather odd is that ina 
good number of cases the judges have shown a tendency to hold that 
a reasonable time for unloading cargo means a reasonable time under 
ordinary circumstances (see Wright v. New Zealand Shipping Co., 4 Ex. 
Div. 165), and that therefore a person who has undertaken to 
unload a cargo without fixing any definite time within which the 
discharge is to take place, agrees to do the work within a time 
which is reasonable under ordinary circumstances, and takes upon 
himself liability for delay caused for extraordinary circumstances 
which no man could fo-esee. Most persons will hold that the 
judges have at Jast worked round by a process of judicial legislation 
to a sound and sensible rule in harmony with the usual course of 
business. Students concerned with legal theory should note that 
Hick vy. Rodocanachi is an example of the way in which contracts 
are gradually modified by implied obligations introduced into 
judicial decisions, and of the sagacity with which English judges, 
when time is allowed to them, and when they are not interfered with 
by legislation, mould the terms of a contract so as to make it 
correspond with the requirements of custom and of common 
sense. 





A question has been raised, how far an adjudication under the 
English Bankruptcy Act affects land in the colonies? This enquiry 
is answered by Callender v. The Colonial Secretary of Lagos,’91, A.C. 
460. An adjudication of bankruptcy under the English Bank- 
ruptey Act, 1869, applies to the whole of the British dominions, and 
therefore passes to the English trustee in bankruptcy the bank- 
rupt’s title to land situated in the colonies. The land, however, is, 
it would seem, transferred subject to the special requirements (if 
any) prescribed by the local law as to the conditions necessary to 
effect a transfer of land situated in a colony (compare ex parte Rogers, 
16 Ch. D. 665). Callender v. The Colonial Secretary of Lagos, it is true, 
is decided under the Bankruptcy Act, 1869, but the grounds of the 
decision are, it is submitted, applicable to the Bankruptcy Act, 
1883. 





It is difficult to deduce any general principle from De Ricci v. De 
Ricci, ‘91, P. 378. But that case, taken together with Forsyth v. 
Forsyth, ’91, P. 363, show the very wide powers which in one way 
or another the Divorce Court exercises with regard to the variation 
of settlements. They also show how the general course of events 
which stimulates communication between the inhabitants of different 
countries makes it absolutely necessary for English Courts constantly 
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to deal with the recognition of rights acquired under foreign law. In 
De Ricci v. De Ricci first the Registrar, and then to a certain extent 
the Court, were called upon to consider the effect of the Code 
Napoleon on a marriage settlement which, though made by British 
subjects, avowedly adopted French law as determining the civil 
conditions of the parties to the contract. Forsyth v. Forsyth, again, 
determines that the Court may vary settlements of divorced 
persons, although both the petitioner and respondent were domiciled 
in Scotland at the ti1se of their marriage and the settlements were 
made in Scotch form. 





We do not for a moment maintain that the judgment of Romer 
J. in Coombs v. Wilkes, ’91, 3 Ch. 77, is erroneous. On the contrary 
we are fully inclined to agree in his decision that the documents be- 
fore him did not constitute a memorandum within the Statute of 
Frauds, s. 4. But Coombs v. Wilkes, just because it is rightly decided, 
raises the question which must often suggest itself to any one who 
has studied the 4th and 17th sections of the Statute, and the cases 
to which they have given rise, namely, whether these sections do 
not hinder rather than promote the maintenance of justice. The 
documents in Coombs v. Wilkes which do not satisfy the Statute are 
nearly enough, even taken alone, to satisfy any sensible man that 
the defendant did enter into the agreement which he cannot be 
compelled to perform, and a little additional verbal evidence might 
probably make this fact absolutely certain. Is it really worth while 
to guard against possible and uncertain frauds at the price of cer- 
tainly encouraging dishonest breaches of contract? It is of course 
true that whatever good is worked by the Statute can by the 
nature of things not be visible to the public, for whenever it 
operates beneficially it prevents an unjust claim from being 
brought into Court. It is, however, equally true that in almost 
every case in which the operation of the Statute of Frauds is visible 
to the public it works injustice. 





The Attorney-General v. Chapman, ’91, 2 Q. B. 526, determines the 
meaning of the words ‘ passing under’ any past or future voluntary 
settlement in 44 & 45 Vic. c. 12,8. 38, and shows that where a 
power is created by a marriage settlement, and subsequently exer- 
cised by deed, the property to which the power refers passes under 
the settlement. The decision is in harmony with decisions under 
the Succession Duty Act. It also has the merit of cutting short 
attempts to escape the payment of duties on what are after all little 
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better than verbal quibbles. Judges are too apt to forget that the 
object of a taxing Act is to tax. 


A summons in Chambers for the leave of the Court to pay 
addresses to a lady ward is not the most romantic commencement 
of courtship. Miss Lydia Languish would undoubtedly have 
objected to it strongly, and to anyone coming so recommended. 
Not so the lady in Bolton v. Bolton (91, 3 Ch. 270), whose 
admirer had obtained a ‘courting’ order on his undertaking to 
abide by the directions and orders of the Court. This lady was 
not only propitious, but ready to give away her fortune as well as 
herself to the suitor from the Court; too ready in fact, for between 
them they executed a settlement a few days after the lady’s coming 
of age, giving them a joint power of appointment over the ward's 
property. This was not what the Court would approve, but the 
young lady had in the meanwhile. become emancipated: so the 
Court, finding its control gone, wisely thought it best to say 
nothing about the matter: and as to the gentleman, in the first 
place he had received no orders from the Court to abide by, and in 
the next it was impossible, as Lindley L.J. observed, to restrain 
him from marrying without also restraining the lady. If a lady 
ward must not wed without the consent of the Court, neither must 
she, it seems, become the bride of the Church, in other words, a 
postulant or novice (Re Gi//, 27 L.R. Ir.Ch. 129). This is impor- 
tant, for wards of the Court being generally dowered with this 
world’s goods, are rather prize postulants. 





The restraint on anticipation exists ostensibly to prevent a 
married woman being ‘ kissed or kicked’ out of her property, but 
the area of its usefulness is not limited to this. Skilfully used it 
may be made to produce results which would have surprised Lord 
Thurlow. Thus it enables a married woman to give unlimited orders 
for gowns, bonnets, and jewellery, and then, when sued, to set up 
her incapacity to contract (Braunstein v. Lewis, 64 L.T.R. 265). It 
enables her to desert her husband without paying damages under 
the Matrimonial Causes Act 1884 (Mitchell v. Mitchell, ’91, P. (C.A.) 
208). If her husband gets a divorce from her she has only to 
marry again, thereby reviving the restraint, and the Court cannot 
decree maintenance to the wronged husband and the children. 
This last was the device which the Court of Appeal was invoked 
to frustrate in Midwinter v. Midwinter (40 W. R. 33) and it did its 
best to do so by directing an inquiry as to the wife’s means so as 
to be prepared, on the decree being made absolute, with an order 
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to forestall her anti-marital manceuvres. The unique advantage of 
the married woman's position is that she can use the restraint to 
discomfit her enemies, and when it suits her convenience she can 
get the Court to remove it (Re Milner’s Settlement,’gt, 3 Ch. 547). 





Collins J. refused, after consideration, and in a case which went 
near to justify straining the law, to extend the doctrine of Scott v. 
Sebright, 12 P. D. 21, as to a marriage being null on the ground of 
coercion : Cooper v. Crane,’91, P. 36g. A, whom B does not, on her 
own showing, love or care for, cannot be said to put coercion upon 
B by threatening to shoot himself. B's proper course is to let him 
shoot himself—if he means it, which he probably does not. To allow 
B to marry A with apparent calmness and intelligence, and then 
plead coercion, would be to make the law dangerously lax, however 
badly 4 may have behaved. 


In these days of agricultural depression an abortive sale is a by 
no means uncommon occurrence, and when the abortive sale is by 
a tenant for life under the Settled Land Act, the incidence of the 
costs becomes a matter of considerable importance: witness Re 
Smith's Settled Estates (’91, 3 Ch. 65), where the reserve price (not 
reached) was £97,000 and the costs #1171. After careful con- 
sideration of the Act, Kekewich J. following Stirling J. (Re Liewellin, 
37 Ch. D. 317) has laid down that such costs are payable out of 
capital, and may be raised by a charge on the inheritance. But the 
abortive attempt to sell must be made 4ond fide, otherwise a san- 
guine or spiteful tenant for life might go on loading the inheritance 
with the costs of abortive sales. A tenant for life in fact under 
the Settled Land Act has the rights but also the responsibilities 
of a trustee for all parties. It is when the part of trustee or donus 
paterfamilias comes to be played by a ruined spendthrift as in 
Marquis of Aileshury's Settled Estates (65 L.T.R. 409: Times, 14 
Dec. ’91) that the humour of the thing becomes apparent, recalling 
Master Dick’s impersonation of his parent at ‘the office’ in ‘ Vice 
Versa.’ A tenant for life selling a few heirlooms as in Ear/ of Radnor’s 
Will Trusts (45 Ch. Div. ‘402) to keep up the state of a place like 
Longford Castle is a minor matter, but when Charles Surface not 
content with putting his ancestors up for sale knocks down that 
‘ unique historic possession’ Savernake Park at the instance of an 
‘unconscionable dog’ of a moneylender—well, the remaindermen 
may be allowed to feel aggrieved (even though the estate fetches 
a good price) not knowing, ‘good easy men,’ till now that the 
tenant for life is ‘master of the situation’ and entitled to ‘ override’ 
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their ‘ sentimental interests.’ The spectre which appalled the Court 
of Appeal was the mortgagee in possession, but if the remaindermen 
prefer this alternative, who else, pending the socialist régime, is 
concerned ? 





It may seem unfortunate that when a man has rendered himself 
liable to criminal proceedings, say by misappropriating moneys as 
secretary of a Building Society, his friends should not be able to 
come forward and say, ‘We will make good the defalcations,’ but so 
it is (Jones v. Merionethshire Building Society, ’91, 2 Ch. 587). The 
public policy which avoids agreements to stifle a prosecution has a 
double aspect. To the prosecutor it says in the words of Lord 
Westbury, ‘You shall not make a trade of a felony,’ in other 
words, use it to blackmail the accused or his friends: to the accused 
and his friends it says,‘ You must not interfere with the adminis- 
tration of justice.’ But in either case the Court before it declares 
the agreement illegal has to be satisfied that the non-commence- 
ment or discontinuance of the criminal proceedings was the con- 
sideration for the agreement. Where friends are appealed to and 
come to the rescue as in Jones v. Merionethshire Building Society or 
Williams v. Bayley (L. R. 1 H. L. 200), the inference is almost irre- 
sistible that the assistance is rendered on the terms of no prosecu- 
tion : not so where there are defalcations or a debt owing and the 
accused agrees to pay or give security, for zon constet that in doing 
so he may not have been actuated by a desire to pay or secure a 
just debt and not by the threats. The qualification of the doctrine 
sanctioned by the high authority of James and Mellish L.JJ. in Fisher 
v. Apollinaris Co, (10 Ch. App. 297) must it would seem be confined 
to that class of quasi-penal offences such as libel and assault which 
are rather in the nature of torts than crimes or public offences. 





A enters a close as a trespasser, mows the grass and leaves it for 
two days: then returns and carries it off ‘animo furandi.’ Is 4 
guilty of larceny at common law? The Court for Crown Cases 
Reserved in Ireland (Reg. v. Foley, 17 Cox Cr. Cas. 142) have decided 
that he is (diss. Palles C.B.), and this view is entirely in accordance 
with the early authorities (1 Hale P.C. 510: 2 East P.C. 587). ‘If 
a man,’ says Hale, ‘come to steal trees or the lead off a church or 
house, and sever it, and after about an hour's time or so come and 
fetch it away, this hath been held felony, because the act is not con- 
tinuated but interpolated, and in that interval the property lodgeth 
in the right owner as a chattel.’ Reg. v. Townley (L.R. 1 C.C.R. 
315) may well be distinguished. Hiding rabbits in a ditch for 
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three hours is a different thing from leaving cut grass in a field for 
two days. In the case of the rabbits the occupier of the land has 
neither real nor apparent dominion in the interval. Reg. v. Petch 
(14 Cox C.C. 17, 38 L. T. R. 788) is a doubtful case just on the line. 
Gibson J.’s criticism puts the point neatly : ‘Continuity of intention 
is not the same as continuity of possession.’ Whether possession 
be continuous or not is a question of fact, subject to the rules of law 
by which possession can be acquired and lost only in certain definite 
ways. It has been pointed out over and over again that fraudulent 
misappropriation ought to be punishable whether there has or has 
not been a trespass de lonis asportatis. But meanwhile the Common 
Law is such as it is. 





Mr. Justice Maule was such a master of that figure of rhetoric 
known as irony that Jessel M.R. may well have doubted whether 
the naive interrogatory ‘How does the mother of an illegitimate 
child differ from a stranger’ (Re Lloyd, 3 M. & G. 547) was to be 
taken seriously. Legal rules like the ‘filius nuilius’ pursued to 
their logical conclusion land us in moral anomalies, but human 
nature, when ‘expelled with a pitchfork,’ only returns in the form 
of equitable rules. A mother is a mother whether in wedlock or 
out of it. For natural affection does not flow only in the channels 
prescribed by legal relationship: hence her wishes are properly 
consulted as to the custody of her illegitimate child (Barnardo v. 
McHugh, ’91, A. C. 388). Here at least it is so. In Scotland 
Mr. Legality, to use Bunyan’s language, is still abroad notwith- 
standing the high illegitimate birth-rate there (perhaps because of 
it) and a mother cannot get damages against a railway company 
for causing the death of her illegitimate child (Clarke v. Cartin Coal 
Co.,’91, A. C. 420) because there is no obligation on the part of such 
child to ‘aliment’ its mother. Such ‘unlawful productions, as an 
old case severely says, are not to be ‘ encouraged.’ 





When Sydney Smith once confessed to a desire to roast a Quaker, 
a solemn gentleman present, horrified at such a sentiment, exclaimed, 
‘But have you considered the pain, Sir?’ ‘Yes, Sir,’ said the 
mischievous Canon, ‘I have considered everything, and I still wish 
to roast one, only one, &c. The Court of Queen's Bench in Ireland 
have considered the pain caused by dishorning cattle, and have 
come to the conclusion that its infliction is not ‘ unnecessary abuse’ 
(The Queen v. McDonagh, 28 L. R. Ir. Q. B. 204). Seldom has a ques- 
tion been agitated like this one of dishorning cattle. It was held 
illegal in Brady v. Argyle (14 L. R. Ir. 174), then allowed in Callayhan 
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v. Society for the Prevention of Cruelty to Animals (16 L. R. Ir. 325), and 
in two Scotch cases (Renton v. Wilson, 15 Just. Cas. 84 on app. 
2 White’s Just. Cas. 43, and Todrick v. Wilson, 2 White's Just. Cas. 
636), again held illegal in Ford v. Wiley (23 Q. B. D. 203), and is 
now again sanctioned in Zhe Queen v. McDonagh, the result being 
that ten judges have declared themselves in favour of the practice, 
four against. Dishorning is an undeniably painful operation, 
excruciatingly painful, but it puts 2 a head on the market value, 
promotes the cattle traffic, and prevents the creatures goring one 
another at pasture or in transit. Hence it is certainly convenient, 
and if we start with the accommodating assumption that cattle are 
created for the service of man, possibly necessary in cattle dealer's 
logic. This major premiss, however, as to the final cause of cattle 
requires to be carefully examined, otherwise it opens the door to 
any sort of abuse that private cupidity may choose to inflict. What 
the latest Irish decision really comes to is, that painful or not, dis- 
horning is very important to the Irish cattle traffic, and whatever 
England or Scotland may do, Ireland cannot afford to suppress the 
practice. 


An infant, who was en ventre sa mere at the time of the wrong 
complained of, bringing an action against a railway company for 
negligence is certainly an interesting novelty (Mabel Walker v. Gt. 
Northern Ry. Co, of Ireland, 28 L. R. Ir. Q. B. 69): but if that infant 
has come into the world a cripple in consequence of the Company’s 
negligence, why not? When an unborn infant was spoken of as a 
nonentity Buller J. sarcastically remarked, ‘ Let us see what this 
nonentity can do. He may be vouched in a recovery, he may 
even be an executor. He may take under the Statute of Distribu- 
tions. He may take by devise... He may have an injunction, 
and he may have a guardian’ (7he//usson v. Woodford, 4 Ves. 321). 
Sir Robert Phillimore was clearly of opinion (though extra- 
judicially, as we now know) that such an infant, when born, 
might maintain an action under Lord Campbell’s Act (The George 
and Richard, L.R. 3 Ad. & Ecc. 466). The statute (7 & 8 Vict. ¢. 85, 
s. 6) does not allow railway companies to charge for children under 
three. The Company's contract in such a case is, for the fare, to 
carry mother and child safely (Austin v. Gt. Western Ry. Co. L.R. 
2 Q.B. 442). What seems to have influenced the Irish Court 
in allowing a demurrer to the action was the invisibility of the 
infant, but it is not clear what difference this makes. No doubt, 
as the Court pointed out, there might be difficulty in proving that 
the infant’s injury was attributable to the accident, but this physio- 
logical difficulty is one which occurs in every case of railway injury, 




















Jan. 1892+) Notes. 17 


and is merely a question of evidence for the jury somewhat more 
complicated than in the case of a person ix esse. O'Brien J. con- 
tributed the ingenious suggestion that the mother is the common 
carrier of her unborn child. 


To those who in the Lucretian spirit can joy ‘¢ ferra magnum 
alterius spectare laborem’ law need never be dull. The triumphant 
litigant gets his judgment. This is one thing: satisfying it by 
execution is another, especially when you have to deal with a rural 
sanitary authority, which proves itself a very Proteus in evading 
the shackles of the law (Lord Jersey v. Uxbridge Rural Sanitary 
Authority,’91, 3 Ch. 183). After trying in vain to attach a rate and, 
failing that, money which the said rural authority had borrowed 
under the Public Health Act to buy land for sewage works, Lord 
Jersey with his claim now fast dwindling by set-off of costs had 
recourse to that judicial writ of execution founded on the Statute 
of Westminster I], commonly known as an e/egit, against the 
property purchased, only to find, after what Bacon V.C. described 
as ‘a game of hide and seek’ among the sections of the Public 
Health Acts, that property held by a local authority in trust for 
a contributory district as distinguished from property held in trust 
generally for public purposes cannot be seized for ‘general’ 
expenses. We must now await with interest the further develop- 
ment of the situation. 

Though technicalities are no longer in favour, a defensive though 
unequal war may still by their aid be maintained. Thus committal 
and attachment are now for all practical purposes the same, but 
a notice of motion to commit, unlike one to attach, must still be 
served personally, and the defendant's appearing is no waiver of 
his rights (Mander v. Fulcke,’91, 3 Ch. 488). A person whose liberty 
is threatened is entitled to ‘the rigour of the game.’ 





The giant growth of joint stock companies goes on unchecked by 
ruthless legislation against directors and promoters. With a slight 
ebb during 1876-9 the number has been steadily rising since 1862, 
and last year the number registered reached the enormous total of 
2789. Ireland it is satisfactory to note exhibits an increase from 
67 in 1888 and 70 in 1889 to 96 in 18go. A marvellous microcosm 
of commercial activity is this Companies’ Return, of British energy 
and enterprise in all its multitudinous forms and world-wide spirit 
of adventure. The key which has unlocked it is ‘Limited Liability.’ 
Unlimited companies are nowhere. The new unlimited companies 
are 7 as against 2711 limited. Next to limited liability in 
VOL. VIII. c 
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stimulating joint stock enterprise is the reduction in the amount of 
shares which has enabled the promoter to fling his net wide and 
wider. Companies limited by guarantee exhibit the same steady, 
growth. They are convenient for Clubs, Trade Protection Societies, 
and philanthropic objects. Among them appears ‘The Shipping 
Federation’ and ‘ Hospital Saturday Fund.’ Noticeable too is the 
number of companies, about 40 per cent., registered with a small 
capital, e.g. £10,000 or under. This promises a good deal of work 
for the County Court judges under the new winding-up jurisdiction, 
not to speak of transferred proceedings. Apropos of this the Court 
of Appeal has recently decided (Reg. v. Judge of East Stonehouse 
County Court, 92 L.T.N. 77) that winding up proceedings may be 
transferred whatever the amount of the company’s capital. 


Insolvency, according to the most recent Bankruptey Report, is 
decreasing. The classes of bankrupts vary—last year it was the 
farmers and grocers, now it is the turn of the clerks, lodging-house 
keepers, and officers in the army—but the volume of insolvency is 
decreasing. This is good hearing, but it is not good hearing that 
the working of the Act results in a deficit of about £38,000 in that 
in 1399 out of 3652 estates liquidated in bankruptcy the dividend 
was nil, a fact, however, due to no fault of administration, but 
simply to the worthlessness of the estates which came into bank- 
ruptey. If dividend-paying were indeed the sole test of bankruptcy 
administration, the game would not be worth the candle, but 
dividend-paying is not the sole test. The value of the Act consists 
in its disciplinary jurisdiction. The professional bankrupt and the 
reckless trader are beginning to discover that such things as not 
keeping books, rash speculations, and extravagant living entail the 
disagreeable result of having their discharge refused or suspended 
or saddled with vexatious conditions, while penal clauses lie in 
wait for graver offences. Out of 1419 applications last year for 
discharge only 85 were granted unconditionally, while there were 
19 convictions. In this way the Act is educating the commercial 
conscience, unfortunately visiting dishonest trading and dealing 
gently with ‘misfortune without misconduct.’ The withholding of 
the discharge appeals less to the uncommercial conscience. Deeds 
of Arrangement, which are nearly as numerous as bankruptcies, are 
the real difficulty. When fair they are a more desirable form of 
liquidation than bankruptcy, besides being more to the taste of the 
trading community. But, as the Report shows, they are often 
scandalously abused, and estates capable of paying 20s. in the pound 
get off with 6s. 6d. or less. Creditors do not care to play the 
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Shylock, especially when assured that they will only lose by it, and 
it is next to impossible for them to find out the truth without 
initiating bankruptcy proceedings. There is now an Association 
which makes a business of seeing debtors through an arrangement, 
and has no doubt brought creditor-hoaxing to the perfection of a 
fine art. In any future legislation on bills of sale, the remarks of 
the Comptroller on their operation in defeating a bankrupt’s creditors 
will require attentive consideration. 


The decision of the Queen’s Bench Division in Reg. v. Vice- 
Chancellor of Cambridge University (Dec. 11, 1891, Times newspaper, 
Dec. 12) teaches us that in the proceedings of inferior Courts of 
Record regularity is better than euphemism. 


We beg to refer Mr. James Mackintosh, a learned contributor to 
the Edinburgh Juridical Review, October, 1891, who seems to think 
there is no doubt as to the common-law rules of bailment being 
Roman, to Mr. E. Schuster’s article published nearly six years ago 
in this Review (ii. 188). Mr. Mackintosh is still under the impres- 
sion (belonging, we had thought, to a past age of innocence) that 
everything must be of Roman origin which Bracton described in 
romanized language. As for Lord Esher’s confident remark in 
Nugent v. Smith, it is enough to say that judges do not and cannot 
speak with authority on a question of this kind. 





The same writer, at the end of his article, takes occasion to say 
that ‘the doctrine of contributory negligence was thoroughly 
elaborated by the Roman jurists.’ We must deprecate this kind of 
extravagant eulogy of the Roman lawyers; it can only tend to con- 
fuse just appreciation of the great work they really did. So far as 
contributory negligence is treated of in the title on the Lex Aquilia 
and elsewhere, the treatment is perfectly sound, and on the right 
lines which the Common Law took up only many centuries after- 
wards. But an elaborate doctrine there is not. ~ 





It would be premature to comment on the new scheme of lectures 
about to be started by the Council of Legal Education. Everything 
will depend on the working of it. On paper it is certainly better 
than the old one, and if it be worked with zeal and intelligence 
the Inns of Court may possibly, within a few years, be not much 
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inferior as a centre of legal instruction to an average second-rate 
American law school. So far as we are aware, the bulk of the legal 
profession in England remains in its usual and deplorable state of 
profound indifference and ignorance on the whole matter. 


Our learned and literary correspondents beyond seas would do 
us a favour if they would cease to suffer our name to be misspelt 
by their clerks. We are the Law QuartTerty Review, not 
‘Quaterly,’ which is a vor wihili, still less ‘ Lav-Quaterly, which 
has sometimes occurred. 





Tt seems. convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
except in very special circumstances ; and that the Editor, except as afore- 
said, cannot be in any way answerable for MSS. so sent. 
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THE CRITERIA OF JURISDICTION. 


HE rules of private international law—treated by me here as 
elsewhere! simply as a portion of the Law of England—are 
divisible into two parts. 

The one part contains a set of rules for the choice of law; with 
this set of rules we are not in this article concerned. 

The other part contains a set of rules for fixing the limit, on the 
one hand, to the jurisdiction of the High Court itself, and on the 
other to the jurisdiction which in the opinion of the High Court is 
rightly exercisable by the sovereign, or, in ordinary language, by 
the courts of a foreign couniry~. This set of rules determines, in 
effect, the occasions on which either the High Court or the court 
of some foreign country is in the opinion of English judges ‘a court 
of competent jurisdiction *. This is the set of rules with which the 
present article is concerned. It is written with the object of shew- 
ing that, though not the whole, yet nearly the whole, of these rules 
on jurisdiction, in so far as they are maintained by the High Court, 
depend upon, or are the expression of, two broad general principles 


1 See 6 L.Q.R. p. 1; 7 L.Q. R. p. 113. 

2 See 7 L. Q. R. pp. 119, 120. 

* The term ‘ court of competent jurisdiction ’ is ambiguous. 

i. It may mean a ‘court belonging to a country whose sovereign may (in the 
opinion of the tribunal called upon to decide the matter) rightly determine or 
adjudicate upon a given case or class of cases.’ 

When used in this sense the term refers to the ‘ extra-territorial,’ or as it is some- 
times called, the ‘ international,’ competence of the sovereign of a particular country 
when acting judicially or, in other words, of the courts of that country. Thus the 
courts of Saxony or the courts of Italy are ‘courts of competent jurisdiction’ to grant 
a divorce to married persons domiciled in Saxon or in Italian territory. The High 
Court, that is to say, holds that the King of Saxony or the King of Italy is competent, 
when acting in his judicial capacity, to divorce persons domiciled in his territory, 
and may grant to any or all of his courts authority to divorce such persons, and there- 
fore that a divorce of such persons by a Saxon or by an Italian court ought (subject 
to exceptions which we need not here notice) to be held valid in England. The 
term ‘court, or courts, of competent jurisdiction’ is, unless the contrary is stated, 
used throughout this article in its extra-territorial sense. 

ii. The term may mean ‘a court to which the sovereign of a particular country 
has given authority to adjudicate upon a given case, or class of cases.’ 

When used in this sense the term refers to intra-territorial competence, and 
whether a given court of a particular country be in this sense a court of competent 
jurisdiction, or whether any of the courts of such country be in this sense courts of 
competent jurisdiction, is a matter depending wholly upon the law of the country 
in question. Thus whether a particular Saxon court be a court of competent juris- 
diction to grant a divorce, or whether any Italian court whatever is, for the same 
purpose, a court of competent jurisdiction, must from the nature of things depend 
wholly upon the law respectively of Saxony and of Italy. With intra-territorial 
competence this article has no concern, and the term court, or courts, of competent 
jurisdiction is not used in this article in its intra-territorial sense. 
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which, as they determine the jurisdiction exercised by the High 
Court, or properly exercisable by the courts of a foreign country, 
may fitly be termed the criferia or tests of jurisdiction. With a 
view to establish the doctrine maintained in this article it will be 
necessary, first, to state and explain these leading principles, or 
criteria, of jurisdiction ; secondly, to shew that the greater number 
of the instances if which the High Court undoubtedly itself exer- 
cises jurisdiction, or concedes it to foreign courts, are applications 
of these leading principles; and, thirdly, to examine the objections 
which may be brought against a doctrine which, in the precise 
form it assumes in this article, cannot claim the direct sanction of 
English judges or English text-writers. 


I. 


Statement of Principles or Criteria. 

PrinciPLe No. 1.—TZhe sovereign of a country, acting through the 
courts thereof, has a right to adjudicate upon, or, in other words, has 
rightful jurisdiction over, any matter with regard to which he can give an 
effective judgment, and has no right to adjudicate upon, or has no rightful 
jurisdiction over, any matter with regard to which he cannot give an 
effective judgment. 

For the proper understanding of this principle attention should 
be paid to two preliminary observations. 

First. Questions about the competence of the courts of a country 
are in reality, whatever the form may happen to be under which 
they call for judicial decision, questions about the judicial com- 
petence of the sovereign of the country. When, for instance, the 
High Court decides that a Saxon court is, whatever the authority 
given it by the King of Saxony, not a court competent to divorce 
persons domiciled in England, the High Court in reality determines 
that the King of Saxony is not, in the opinion of the High Court, 
competent to divorce married persons who have an English domicil. 
So again where the High Court decides that it has, in general, no 
jurisdiction to divorce persons not domiciled in England, the High 
Court in reality determines that the English sovereign is not com- 
petent, that is, ought not, to divorce married persons not domiciled 
in England. 

There is of course this difference between the two cases. When 
the High Court is dealing with the jurisdiction, in matters of divorce, 
exercised by a Saxon tribunal, the court may, and does, refuse to 
give effect to any divorce which, in the opinion of the High Court, 
the King of Saxony, and therefore the court acting under his autho- 
rity, was not competent to grant. When the High Court, on the other 
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hand, is dealing with the jurisdiction in matters of divorce which 
the court itself is called upon to exercise it must obey the com- 
mands of the English sovereign. If therefore an Act of Parliament, 
or some established rule of English law, gives the High Court juris- 
diction to divorce persons not domiciled in England, it must exer- 
cise the power and perform the duty imposed upon it, even though 
the court may be of opinion that the English sovereign ought not to 
exercise jurisdiction, as regards divorce, over persons not domiciled 
in England'. No court, in short, can question the competence of 
the sovereign under whom it acts. This distinction, however, be- 
tween the attitude of the court when dealing with the jurisdiction 
of foreign courts and its attitude when dealing with its own juris- 
diction is, for our present purpose, of very subordinate import- 
ance. The High Court is very little fettered by Acts of Parliament 
when dealing with questions of jurisdiction, and in the main* 
follows the general principles which commend themselves to our 
judges. All that need be noted is that every court, and the High 
Court is no exception to the rule, naturally tends to claim for itself 
a jurisdiction wider than it holds to be in principle properly exer- 
cisable by other tribunals. Hence the High Court’s mode of dealing 
with foreign judgments is a better test of the doctrine maintained 
by it as to the proper limits of jurisdiction than are the rules 
by which it has defined the boundaries of the High Court’s own 
authority®. 

Secondly. An ‘effective judgment’ means a decree which the 
sovereign, under whose authority it is delivered, has in fact the 
power to enforce against the person bound by it, and which there- 
fore his courts can, if he chooses to give them the necessary means, 
enforce against such person. To look at the same thing from the 
other side, an effective judgment is a decree which gives to the 
person who obtains rights under it, an actual and not a merely 
nominal right, that is a right which, if aided by the sovereign whose 
court has delivered the judgment, he can enforce. A judgment 
which is not ‘effective’ means a decree which the sovereign under 
whose authority it is delivered has not in fact the power to enforce 
against the person bound by it, and which therefore the sovereign 
cannot, even if he choose, give his court the means of enforcing. 
To look at the same thing from the other side, a non-effective 
judgment is one which gives to the person who obtains rights 
under it a merely nominal right—that is to say, a right which he 
cannot even if aided by the sovereign under whose authority the 


' See Niboyet v. Niboyet (1878), 4 P. D. 1. 
2 See, however, Schibsby v. Westenholz (1870), L. R. 6 Q. B. 155. 
* See Rules of Court, 1883, Ord. XI. 
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judgment is delivered actually and in fact exercise. Thus if the 
King of Italy, or, to use ordinary language. an Italian court, gives 
a judgment entitling 4 to the possession of land at Rome which is 
oceupied by Y, the judgment is effective, since it can clearly, under 
the authority of the King of Italy, by means of Italian magistrates, 
policemen, or soldiers, be enforced against XY in favour of 4. 
If, on the other hand, an Italian court should give a judgment 
entitling 4 to the possession of land in London occupied by X, the 
judgment is clearly ineffective, for it cannot by the mere power of 
the King of Italy, his policemen, or his soldiers be enforced against 
X or in favour of A. 

If these observations be borne in mind the meaning of general 
principle No. 1 becomes clear. It may be called the ‘principle of 
effectiveness, or from another point of view the ‘ test or criterion of 
effectiveness.’ However it be named, it amounts simply to this: 
that the courts of a country, as representing the sovereign thereof, 
have a right, in the opinion of English judges, to adjudicate upon 
any matter with which they have in fact the power to deal effec- 
tively, and have not a right to adjudicate upon any matter with 
which they have not in fact the power to deal effectively. 

Note that the authority of the courts of a country is nothing but 
the authority of the sovereign thereof. It will then be seen that 
the principle which regulates, as far at any rate as English courts 
are concerned, the judicial authority of a sovereign, is at bottom 
the same as the principle which regulates his legislative authority’. 

The King of Italy, for instance, when acting as /egis/ator, in general 
passes laws applying either to things situated and to transactions 
taking place in Italian territory, or to persons who are resident 
in Italy, or, if not so, are Italian subjects. Such laws he is fully 
entitled to pass, and they, or rather the rights acquired under them, 
are in general recognised by non-Italian, and especially by English 
courts. The King of Italy further can, of course, if he chooses, and 
occasionally does, pass laws intended to affect transactions taking 
place outside Italian territory, and persons who neither reside in 
Italy nor are Italian subjects. Such laws must be obeyed by Italian 
judges. But the King of Italy is not, according to the opinion 
entertained by English courts, justified in passing such laws, and 
these laws, or rather the rights acquired under them, will probably 
not be recognised by non-Italian, and certainly not by English, courts. 
The Italian sovereign ought, in short, to legislate about matters only 
which lie within his control, his iegislative authority is limited by 
his executive power. 

The King of Italy, when acting as de, in general gives judgments 


* See 7 L.Q.R. pp. 119, 120. 
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either having reference to things situated in his territory (e.g. land) 
or affecting, and enforceable against, residents in Italy or, at any 
rate, Italian subjects. Such judgments he is fully entitled to deliver, 
and they, or rather the rights acquired under them, are in general 
recognised by non-Italian and especially by English courts. The 
King of Italy, acting through his courts, can further, if he chooses, 
and not unfrequently does, give judgments intended to affect 
property which is not situated in Italian territory and persons who 
are neither resident in Italy nor Italian subjects. Such judgments 
will, of course, be delivered by Italian tribunals if ordered to do so by 
the Italian King and will be obeyed by every Italian official. But the 
King of Italy is not, according to the opinion entertained by English 
courts, justified in delivering such judgments ; his courts are for this 
purpose not ‘courts of competent jurisdiction,’ and these judgments, 
or rather the rights acquired under them, will probably not be 
recognised by non-Italian, and certainly not by English courts. The 
sovereign ought in short to adjudicate upon matters which lie within 
his control or as to which he can deliver effective judgments. His 
judicial competence, no less than his legislative authority, is limited 
by his executive power. Faxfra territorium jus dicenti impune non 
paretur, Right is in both instances bounded by might. 

The ‘ test of effectiveness’ may also be regarded as an application 
of that general recognition of rights duly acquired under the law 
of any civilized country which is the true basis of all the rules of 
private international law’. These rules exist to ensure the recog- 
nition everywhere of rights duly acquired under the law of any 
civilized country. But the actual acquisition of a right is a 
matter of fact. A nominal right which cannot be enforced is not 
in reality acquired. The principle therefore that the jurisdiction of a 
court is to be recognised then, and then only, when the court can 
give an effective judgment is in reality little more than the rule 
that English judges will treat as acquired under, e.g. an Italian 
judgment, those rights and those rights only which the courts or, 
at bottom, the sovereign of Italy can enforce. 


Sul-Rule-—Whea in any matter, e.g. divorce, the courts of no one 
country can give a completely effective judgment, but the courts of several 
countries can give a more or less effective judgment, those courts have a 
preferential jurisdiction which can give the most effective judgment. 


This is a corollary to Principle No.1. It has not often been 
distinctly formulated, but it accounts for more than one instance of 
what may seem an anomalous exercise of jurisdiction. 


' See 7 L.Q.R. p. 113, General Principle 1; 6 L.Q. R. pp. g-12. 
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To understand the bearing of this corollary let us contrast the 
effect of a judgment given by an English court as regards the 
possession of land in England with a judgment by an English court 
divoreing a husband and wife. 

The judgment giving possession to 4 of land in London is as 
effective as the judgment of any court or the decree of any 
sovereign can by possibility be made. 4 or his representative 
may, and will, be put into occupation of the land by the servants of 
the court, and will not need for the enjoyment of his right as land- 
owner the aid of any foreign tribunal. But if an English court 
declares A divorced from J/ the most that such judgment effects 
is that in England the parties have the rights of unmarried per- 
sons. The judgment cannot, of itself, secure that A or W shall be 
treated as unmarried in France or Italy, and conversely no sen- 
tence of divorce delivered in France can, of itself, secure that the 
divorced parties shall be treated as unmarried in England. Now 
the value of a sentence of divorce given, e.g. in England, depends 
upon the connection of the parties with England. If they belong 
to that country, if they habitually reside there, if it is their home or, 
in technical language, their domicil, then the English sentence of 
divorce is as effective as the sentence of the courts of any one country 
can be. It gives 4 and W/ the status of unmarried people in the 
country to which they belong, that is to say, in the country where 
it is, both to them and to the country itself, of most importance that 
their status as married or unmarried persons should be fixed. If, 
on the other hand, A and M are domiciled, say, in New York, the 
English sentence of divorce is, comparatively speaking, ineffective. 
Hence the rule that the courts of a person’s domicil have at any 
rate jurisdiction, if not exclusive jurisdiction, in matters of divorce ; 
and the same principle is, we shall find, applicable not only to all 
judgments affecting status, but also to jurisdiction in matters of 
succession. 


Principe No. 2.—The sovereign of a country, as represented by the 
courts thereof, has a right to exercise jurisdiction, or, in other words, the 
courts of a country are courts of competent jurisdiction, over any person 
who voluntarily submits to their jurisdiction. 


This principle may be called the ‘principle of submission,’ or, 
from another point of view, the ‘ test’ or ‘criterion of submission.’ 
It applies to every kind of civil jurisdiction. It amounts to this, 
that a person who voluntarily agrees, either by act or word, to be 
bound by the judgment of a given court or courts has no right to 
deny the obligation of the judgment as against himself. 

To acertain extent Principle No. 2 may be treated as an application, 
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or result, of Principle No.1. A person who agrees to be bound 
by the judgment of a court, e.g. by appearing as defendant, does 
often by this mere fact give the court the means of making its 
judgment effective against him. Still the principle of submission 
is, it must be admitted, often based upon grounds different from 
the principle of effectiveness. It is rather a portion, or development, 
of the rule that a person is bound by his contracts. 

Submission, it should be noticed, may take place in various 
ways, e.g. by a party suing as plaintiff, by his voluntarily appear- 
ing as defendant, or by his having made it a part of an express or 
implied contract that he will, if certain questions arise, allow them 
to be referred for decision to the courts of a given country’. With 
the principle of submission which applies more or less to all actions 
we need concern ourselves but slightly. The main point to which 
attention should be directed is the extent to which the principle of 
effectiveness applies to different kinds of jurisdiction. 


I. 


Application of Principles or Criteria to different kinds of Jurisdiction. 


1. Actions in rem—In such actions jurisdiction admittedly de- 
pends primarily upon the res, e.g. the ship, being within the control of 
the court adjudicating upon the title thereto, or in strictness within 
the control of the sovereign under whose authority the court acts*. 

‘ In Story on the Conflict of Laws, it is said that the principle that 
the judgment is conclusive “is applied to all proceedings in rem as to 
moveable property within the jurisdiction of the court pronouncing 
the judgment. Whatever it settles as to the right or title, or what- 
ever disposition it makes of the property by sale, revendication, 
transfer, or other act, will be held valid in every other country 
where the question comes directly or indirectly in judgment before 
any other foreign tribunal. This is very familiarly known in the 
cases of proceedings ix rem in foreign courts of Admiralty,” [in 
causes] . . . “of which such courts have a rightful jurisdiction 
founded in the actual or constructive possession of the subject- 
matter.” ... 

‘ We apprehend the true principle to be that indicated in the last 
few words quoted from Story. We think the enquiry is, first, 
whether the subject matter was so situated as to be within the 


1 Schibsby v. Westenholz (1870), L. R. 6 Q. B. 155 ; Copin v. Adamson (1875), 1 Ex. D. 
(C. A.) 17 
( 7: 

2 See Story, s. 592, and Castrique v. Imrie (1870), L.R. 4 H. L. 414, 428, 429, per 
Blackburn J. 
* Sect. 592. 
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lawful control of the state under the authority of which the court 
sits ; and, [secondly, whether the sovereign authority of that state 
has conferred on the court jurisdiction to decide as to the dis- 
position of the thing, and the court has acted within its jurisdic- 
tion. If these conditions are fulfilled, the adjudication is conclusive 
against all the world'.’] 

In other words, the admitted rule as to judgments ix rem is a 
direct and obvious application of the principle of effectiveness, and 
the same remark applies to jurisdiction in respect of immovables, 
or land, situated in a given territory*. Whenever, indeed, a court 
is applied to, as for example in the old action of ejectment, for the 
purpose of obtaining from it possession of land, or a determination 
of the right to the ownership of land, the proceeding is, in substance, 
though it may not be in form, an action in rem. 

2. Actions with regard to divorce and status.—Jurisdiction in regard 
to divorce in general depends, according to English law, upon the 
domicil of the married persons, one of whom seeks a dissolution of 
the marriage, i.e. upon the domicil of the husband. The courts of 
the domicil do possess, and the courts of any other country, speak- 
ing generally, do not possess, jurisdiction to grant divorce *. 

No doubt there is a great deal which is artificial in the rules 
for determining a person’s domicil. A man, and still more often a 
woman, may be legally held to have his or her home in a country 
where he or she does not live, and, it may be, has never lived. 
Hence there is an apparent unreality about the rule which bases a 
court’s authority to dissolve a marriage upon the domicil of the 
parties. Still, in the vast majority of cases, a person’s domicil is 
his actual home; it is the country where he lives, it is his actual 
home. Hence far more often than not a divorce granted by a court 
of a person’s domicil is the most effective sentence of divorce which 
can be attainable. The practice, therefore, of the English courts in 
this matter is a distinct application of the principle of effectiveness 
combined with the corollary thereto. To this we must add the 
consideration that, in questions concerning divorce and status 
generally, it is of practical importance that the courts of 
some one country should have exclusive jurisdiction. We can 


' Castrique v. Imrie (1870), L. R. 4 H. L. 414, 428, 429, per Blackburn J. With the 
second question here raised we need not concern ourselves, since the aim of this 
article is, as already stated, to examine the principles which determine whether the 
courts of a given country are or are not courts of competent jurisdiction. It is not 
the object of this article to determine what may be the extra-territorial effect of a 
judgment given by a court which has not been authorised by the sovereign in whose 
name it acts to give judgment in a particular matter or particular class of cases. 
As to this compare with Castrique v. Imrie, Vanquelin v. Bouard (1863), 15 C.B.N.S. 241. 

# See Story, ss. 589-591, and Rose v. Himely, 4 Cranch, 269, 270. 

* See Dicey, Domicil, rr. 46, 47, pp. 225-243. 
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therefore see why it is that, assuming the validity of the English 
doctrine of a man’s belonging to the country where he is domiciled, 
the courts of the domicil, at the time when the proceedings for 
divorce are taken, not only have jurisdiction, but, subject to very 
limited exceptions, have, according to English law, exclusive juris- 
diction in the matter. The same remark applies, speaking in 
broad terms, to all actions with regard to status. We can also see 
how it comes to pass that English courts treat other circumstances, 
such, for example, as the domicil of the parties at the time of the 
marriage, the place of the marriage, or the place where the offence 
giving rise to divorce is committed, as immaterial in respect of 
jurisdiction. These circumstances have nothing to do with the 
effectiveness of the sentence of divorce. 

3. Actions with reference to succession.—The courts of a deceased 
person’s domicil are admittedly courts of competent jurisdiction to 
determine the devolution, whether by will or otherwise, to the 
movable property left by the deceased. Here again we have a 
clear application of the principle of effectiveness. 

A person belongs, according to the view of English judges, to 
the country where he is domiciled: it is there that he lives, it is 
there, in the main, that,speaking very generally, his movable property 
will be found situated. If it be desirable, as would be generally ad- 
mitted, that the succession to the whole of his movable estate should 
be determined by some one law. then that law must be the law of the 
country to which he belongs. i.e. where he dies domiciled. Hence 
the courts of a deceased's domicil should certainly be held courts 
of competent jurisdiction in regard to succession to movables. 
Whether they ought to be held to be courts of exclusive jurisdiction 
is a somewhat different matter, with which it will be convenient to 
deal in considering the objections to the doctrine that jurisdiction 
is based in the main on our two principles. 

4. Actions in personam.—This is the class of actions which presents 
most difficulty to a student bent on ascertaining the theory of 
jurisdiction upheld by the High Court. One reason of this is that 
the court almost admittedly claims for itself a jurisdiction more ex- 
tensive than it would concede to foreign tribunals'. Another reason 
is that the judges of the High Court can hardly be said to have pro- 
pounded any one guiding principle as to jurisdiction in personam, or 
rather, as we shall shew later, the single principle which has been 
judicially put forward, with more or less authority’, derives its real 
meaning from the instances and illustrations of it. For guidance 
as to the jurisdiction claimed by the court itself we must look 


! See Schibshy v. Westenholz (1870, L. R. 6 Q. B. 155, 159. 
? Ibid. 
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partly to the practice (independently of statute) of the old Courts of 
Common Law and of Equity, partly to a list of the instances in which 
the jurisdiction of the High Court has received statutable exten- 
sion’, For guidance as to the jurisdiction conceded to foreign tri- 
bunals by the High Court we must look to the, more or less, authori- 
tative enumeration of the cases wherein the judgment of a foreign 
court is to be held primd facie binding, as being delivered by a court 
of competent jurisdiction *. This list, however, does not profess to 
be exhaustive, nor, except in so far as it may be confirmed by 
reported decisions, is it of undisputed authority. Our right course 
is to take the instances in which the High Court apparently exer- 
cises, or concedes, jurisdiction, and shew that many of them hold 
good when tested by our criteria. 

The High Court exercises jurisdiction in personam both where the 
defendant is, and where the defendant is not, in England at the time 
of the commencement of an action. 

First. Where the defendant is in England. The High Court, or 
rather the Courts of Common Law and of Equity, which for our 
present purpose make it up, have always claimed jurisdiction ix 
personam over a defendant in virtue of the service upon him of the 
king’s writ, and as the writ can be served upon any one in England, 
and cannot, except under statute, be served upon any one out of 
England, this has been in effect a claim to jurisdiction based on the 
presence of a defendant in England. But such jurisdiction, though 
originating in technical rules of practice, is in reality based upon 
the principle of effectiveness. Whenever the King of England could 
serve a defendant in England with the royal writ, or command, the 
King could, if he chose, make his judgment effective against the 
defendant *. 

Secondly. Where the defendant is not in England. The Courts of 
Common Law and of Equity have never till recent times claimed 
or exercised, at any rate directly, jurisdiction over a defendant who 
was not in England at the time for the service of the writ. The 
test, therefore, of effectiveness has held good in its negative, no less 
than in its positive, aspect. 

The Courts of Common Law and of Equity have further always 
exercised jurisdiction over a defendant who appeared to, or a plain- 
tiff who brought, an action or suit. This again is in strict conformity 
with the principle or test of submission. 


' Rules of Court, 1883, Ord. XI, r. 1. 

2 Schibsby v. Westenholz (1870), L.R. 6 Q.B. 155; Rousillon v. Rousillon (1880), 14 
Ch. D. 351. 

* See as to process 3 Blackstone, Cap. XIX, pp. 279-292, and note particularly the 
different modes of compelling appearance 
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But the High Court now, under statutable powers’, exercises 
jurisdiction in several cases in which the defendant is not in England, 
and cannot therefore be served with a writ in England. In dealing 
with this matter we may dismiss from consideration all actions 
which: directly or indirectly concern land in England *; they are in 
reality actions ‘x rem,and the jurisdiction of the court clearly stands 
the criterion of effectiveness. Two of the other instances in which 
the jurisdiction of the court is exercised are : 

Case 1. Where relief is sought against a person domiciled, or 
ordivarily resident, in England *. 

Case 2. Wherever any injunction is sought as to anything to be 
done in England, or any nuisance in England is sought to be pre- 
vented or removed. 

Here again there is no substantial difficulty in applying the 
principle of effectiveness. Case 1 is little more than an extension 
of the rule that a defendant who is present in England is liable to 
the jurisdiction of the court. A person who is domiciled or is 
ordinarily resident in a country is a person against whom a judg- 
ment can, if not always yet more often than not, be rendered effec- 
tive. Something indeed may be said against the admission of 
domicil as a ground of jurisdiction iw personam, and this point will 
be considered at a later part of this article. Case 2 clearly stands 
the criterion of effectiveness. When an injunction is applied for 
against something done or to be done in England the court is 
clearly asked to exercise precisely the powers which English courts 
and no others can effectively exert. 

No doubt the High Court does exercise jurisdiction in cases 
which do not, obviously et least, come within either the principle of 
effectiveness or the principle of submission, and the existence of 
these cases‘ is an objection to the soundness of the doctrine pro- 
pounded in this article. The force of this objection will receive 
consideration in its proper place. Meanwhile all that need be 
insisted upon is that the jurisdiction in personam of the High Court, 
in so far as it is original and independent of statute, rests almost 
entirely upon one or other of our two principles of jurisdiction, and, 
in so far as it is statutable, is to a very great extent based on the 
principle of effectiveness. 

The High Court certainly, or all but certainly, concedes jurisdic- 
tion to the courts of a foreign country in the following cases °: 


' See Rules of Court, 1883, Ord. XI, r. 1. 

? Ibid. r. 1 (a), (b). 

* Tbid. r. 1 (ce). 

* Ibid. r. 1 (e), (g); Ord. XVI, r. 48. 

5 Schibsby v. Westenholz (1870), L. R. 6 Q. B. 155; Rowsilion v. Rousillon (1880), 14 
Ch. D. 351. 
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i. Where the defendant is at the time of the action being brought 
resident (present ?) in the foreign country. 

ii. Where the defendant is at the time of the judgment being 
delivered a subject of the sovereign of a foreign country. 

iii. Where either party has precluded himself from objecting to 
the jurisdiction of the foreign court. 

These are the sole instances in which it is in any. degree certain 
that our judges concede jurisdiction in personem to the courts of a 
foreign country, and some doubt may even be entertained whether 
jurisdiction would always be conceded solely on account of the 
defendant's allegiance '. 

Now of these eases, i. and ii. clearly come within the principle of 
effectiveness, whilst iii. is nothing but the application, or rather the 
expression, of the principle of submission. 


III. - 
Oljections to proposed principles of jurisdiction, 

Our theory of jurisdiction is open to objections of two different 
kinds. 

First. English judges, it may be urged, have maintained a 
different doctrine, for they have based the jurisdiction of a sovereign, 
when acting as judge, not on his power to enforce his judgments, but 
on the ‘duty’ of the person affected thereby (speaking generally the 
defendant) to obey them. 

That the judges have used language which apparently supports 
this objection is true. ‘ We think,’ say the Court of Queen’s Bench, 
‘that the judgment of a court of competent jurisdiction over the 
defendant imposes a duty or obligation on the defendant to pay the 
sum for which judgment is given, which the courts in this country 
are bound to enforce ; and consequently that anything which nega- 
tives that duty, or forms a legal excuse for not performing it, is a 
defence to the action *.’ 

The answer to this objection is that the doctrine judicially laid 
down does not in any way contradict the principles contended for 
in this article. The language of Baron Parke adopted by the Court 
of Queen’s Bench is, when taken alone, too vague to afford a test of 
jurisdiction. The term ‘duty’ cannot be used in its ethical sense. 


* Douglas v. Forrest (1828), 4 Bing. 686 is the only case known to me which comes 
near to a decision that allegiance is a basis of jurisdiction. There are of course 
dicta in Schibsby v. Westenholz, Rousillon v. Rousillon, and perhaps elsewhere, to the effect 
that the courts of a country have jurisdiction over a defendant who at the time 
when the judgment is given is a subject of the sovereign thereof. 

® Schibsby v. Westenholz (1870), L.R. 6 Q. B. 155, 159, per Curiam. See Russe’l v. 
Smyth (1842), 9 M. & W. 819; Williams v. Jones (1845), 13 M. & W. 628, 633. 
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The moral obligation of a defendant, X, to obey the judgment of an 
Italian Court ordering him to pay £20 to A depends on many con- 
siderations which courts of law, not being courts of casuistry, do 
not attempt to touch, and, above all, on the very matter which in an 
action on a judgment cannot be discussed at all, namely, whether 
X does or does not, in fact, owe #20 to A. A ‘duty’ from a legal 
point of view is the correlative to a ‘right,’ and the question there- 
fore whether X is under a duty to obey the judgment of an Italian 
Court is identical with the enquiry whether the King of Italy, acting 
through his courts, has a right to command 4 to pay X £20? That 
this is so is admitted by the very judgment which treats the ‘duty’ 
of the defendant as a criterion by which to determine the compe- 
tence of a foreign court’. We are forced then to ask when has a 
given sovereign, e g. the King of Italy, the ‘right’ to issue commands 
to X? This is the problem to be solved. Our criteria are an 
attempt to solve it. The validity of a solution cannot be affected, 
one way or the other, by stating the problem which the solution is 
intended to answer. The Court of Queen’s Bench, in fact, do not 
really rely upon the vague principle that the validity of a foreign 
judgment depends on the duty of a defendant to obey it. What 
they really do is to enumerate the circumstances under which this 
duty arises, and to shew that, in the particular case, none of the con- 
ditions, which create a duty on the part of a defendant to obey, or 
the right on the part of a sovereign to issue, a judgment against him, 
exist. The important thing therefore to ascertain is whether the 
principle of effectiveness and the principle of submission do, or do 
not, include all the conditions under which, according to the judg- 
ment of the Court of Queen’s Bench, a person is bound, or is under 
a duty to obey, the commands of a sovereign. 

Here we come across another and much more serious objection to 
the positions which I am concerned to defend. 

Secondly. The High Court, it may be urged, claims or concedes 
jurisdiction under circumstances which cannot be covered by either 
of our principles of jurisdiction. 

The validity of this criticism can be determined only by examin- 
ing the cases which, apparently at least, fall within neither the 
principle of effectiveness nor the principle of submission. 

These apparently anomalous or exceptional cases may be brought 
under the following heads, to some of which reference has already 
been made in the foregoing pages. 

1. Jurisdiction founded upon domicil or ordinary residence.—That a 
person should be bound by a judgment because he is domiciled 


! Schibsby v. Westenholz (1870), L, R. 6 Q. B. 155, 160, 161. 
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in the country where the court delivering judgment has authority 
is, it must be admitted, to a certain degree an anomaly. 

In actions having reference to status this anomaly may, as already 
suggested, be without great difficulty accounted for. The courts of 
a man’s domicil can give a more effective judgment with regard to 
his status, e.g. on the question whether he is to be held legitimate 
or not, than the courts of any other country. That jurisdiction 
should therefore in this case depend upon domicil is in conformity 
with the principle of effectiveness and the corollary thereto. 

That domicil should be the test of jurisdiction in matters of suc- 
cession to movable property admits also of explanation. It is true 
that, if each piece of property be looked at separately, jurisdiction 
ought to belong not to the courts of the deceased’s domicil, but to 
the courts of the country where each piece of property is situated 
at the time of his death, for it is clear that it is the courts of the 
situs which can give the most effective judgment with regard to the 
possession of property situated within a given territory. But if it 
be convenient, as it certainly is, that the courts and the law of 
some one country should determine the succession to the whole of 
a deceased's movable property, then it is in accordance with the 
principle of effectiveness that jurisdiction should belong to the 
courts of the deceased's domicil. 

From the fact, however, that in matters of succession the power of 
giving an effective judgment belongs rather to the courts of the 
situs than to the courts of the domicil, flow some noteworthy 
results. 

In the first place succession to land is determined by the courts 
of the country where the land is situated '. 

In the second place, in countries such as England, where a distinct 
difference is drawn between the administration of, and the beneficial 
succession to, movables, every matter connected with administration 
is within the jurisdiction of the courts of the country where any 
articles of a deceased’s movable property are situated. 7, an in- 
testate, for example, dies domiciled in Portugal, leaving goods, 
money, &e., in England. The Portuguese courts indeed are courts 
of competent jurisdiction, whether 4, 7's natural son, is or is not 
entitled to succeed to such part of 7’s money and goods as may 
remain after the due administration of 7’s property in England, e.g. 
the payment of his debts there, and the decision of the Portuguese 
courts in the matter of 4’s claim to succeed will be taken as con- 
clusive by English courts*. But it is to the English courts, or to 
persons acting under their authority, that belongs the right and 


' Story, s. 591. 
? Doglioni v. Crispin (1866), L. R. 1 H. L. 301. 
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duty of administration. They are in this matter the courts of 
competent ! jurisdiction. 

In the third place, though, as regards beneficial succession to 
movables, the courts of the deceased’s domicil are courts of competent 
jurisdiction, they are not courts of exclusively competent jurisdiction. 
Thus, though to follow out our supposed case of a Portuguese dying 
domiciled in Portugal, and leaving movables in England, the Portu- 
guese courts are competent to determine whether 4 has a right to 
succeed beneficially to 7, yet the right and duty of the English 
court in ‘administering the property, supposing a suit to be insti- 
tuted for its administ: ation, is to ascertain who, by the law of the 
domicil, are entitled’ [to succeed to 7’s property] ‘and, that being 
ascertained, to distribute the property accordingly. The duty of 
administration is to be discharged by the courts of this country, 
though in the performance of that duty they will be guided by the 
law of the domicil*’ and will follow any decision given in the 
matter, e.g. as to the right of an illegitimate son to succeed, by the 
courts of the domicil*. The admitted rules, in short, as to jurisdic- 
tion in matters of succession, arise not from any opposition to the 
principle of effectiveness, but from a question how best to apply it 
to the matter in hand. Look at the property of a deceased as a 
whole, and the courts of the country to which he belongs, i. e. accord- 
ing to English law, of his domicil, will appear to be in general the 
tribunals most capable of giving an effective judgment with regard 
to it. Look, however, at his movable property, not as a whole, but 
as consisting of separate movables, and then it will appear that the 
courts of a country where each movable is situated, and a fortiori of 
every immovable, is the tribunal capable of giving the most effective 
judgment with regard to such movable. Whatever be the most 
proper application of the principle of effectiveness, the very diffi- 
culties felt by the courts in applying it shew that it is the principle 
by which they ere guided in matters of succession. 

Why, however, should domicil be a foundation of jurisdiction in 
personal actions ? 

The answer apparently is that, until recently, it never has been, 
according to English law, a ground for jurisdiction. That it has 
recently been treated as such must be attributed, either to the habit 
of resting jurisdiction on domicil in matters of status and of succes- 
sion, or to the fact that, when a man is ‘domiciled’ or ‘ ordinarily 
resident’ in a country, the courts of that country can, if not always, 


' Compare Enohin v. Wylie (1862), 10 H. L.C. 1, with Ewing v. Orr Ewing (1883), 
9 App. Cas. 34 ; (1885), 10 App. Cas. 453. y 

2 Enohin v. Wylie (1862), 10 H. L. C. 13, per Lord Cranworth, cited with approval in 
Ewing v. Orr Ewing (1885), 10 App. Cas. 453, 503, per Lord Selborne. 

® Doglioni v. Crispin 1866), L. R. 1 H. L. 301. 
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yet frequently, make a judgment against him effective, with which 
fact is combined the consideration that a man who has his domicil or 
ordinary residence, e.g. in England, may perhaps be taken to submit 
to the jurisdiction of the English courts. However this may be, 
the admission ought to be made that, as regards actions iv personam, 
it is something of an anomaly that domicil should be made a ground 
of jurisdiction. 

2. Jurisdiction founded on place of obligation—It is sometimes 
asserted that the High Court recognises the jurisdiction of the forum 
obligationis, that is of the courts of the country where an obligation 
is incurred or, in terms of English law, a cause of action arises. 
For this assertion, however, if made in its full breadth, nothing like 
decisive authority can be cited. Neither at Common Law nor in 
Equity did the mere fact of a contract having been made or broken, 
or of a tort having been committed, in England, give the courts 
jurisdiction over a defendant not present in England, and there is no 
reason to suppose that the English courts conceded to foreign 
tribunals authority more extensive than that which the English 
courts claim for themselves. At the present moment, moreover, 
there is nothing to shew that the commission of a tort whether in 
England or in a foreign country is held by our judges to give 
jurisdiction in respect of the wrong to the courts of the country 
where the wrong is committed. 

The Common Law Procedure Act, 1852, ss. 18, 19, gave the 
Common Law Courts jurisdiction (which the judges themselves 
thought in principle hardly defensible*) over a defendant not 
present in England when either the cause of action arose in England 
or depended upon the breach of a contract made in England *, and 
at the present moment the High Court claims jurisdiction in 
personam over an absent defendant when the action is founded on a 
breach in England of any contract wherever made which according 
to the terms thereof ought to be performed in England*. Whether 
the High Court would concede an analogous jurisdiction to foreign 
tribunals is a point on which no certain opinion can be pronounced, 
whilst authority can be cited® for the proposition that the mere 
circumstance of a contract having been made in a foreign country 
does not give jurisdiction to the courts thereof. Assume, however, 
that the High Court holds that foreign courts can exercise all 
jurisdiction which it claims for itself, and even then the respect 


1 See Schibsby v. Westenholz (1870), L.R. 6 Q. B. 155, 161, compared with Westlake 
(ard ed.), pp. 345, 346, and Rules of Court, 1883, Ord. XI, r. 1 (e). 

® Schibsby v. Westenholz (1870), L. R. 6 Q. B. 155. 

* C. L. P. Act, 1852, s. 18, and see Jackson v. Spittall (1870), L.R. 5 C. P. ont Durham 
v. Spence (1870), L. R. 6 Ex. 46; AUhusen v. Malgarejo (1868), L. R. 390.B 

* Rules of Court, Ord, XI, r. 1 (e). 

® Rousillon v. Rousillon (1880), 14 Ch. D. 351. 
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paid by our judges to the forum obligationis is reduced to this, 
namely, that the courts of a country have, in the opinion of the 
High Court, jurisdiction over a defendant who has broken in that 
country a contract which by the terms thereof ought to be 
performed there. 

Even this amount of respect for the forum o//igationis cannot, it 
will be said, be explained in any way by the principle of effective- 
ness. This is true; but the jurisdiction of the courts of a country 
where a contract is intended to be performed and is in fact broken 
may be explained as an extension or application of the principle of 
submission. If XY contracts with 4 to do something, e.g. build a 
house or deliver goods in France, there is, at any rate, some ground 
for the assumption that Y and 4 tacitly agree to submit any 
controversy as to the performance of the contract by X to the 
decision of the French courts. If this explanation be thought far- 
fetched, then the deference, limited as it is, paid to the forum 
obligationis must be treated as an anomaly suggested to English 
judges when framing rules as to jurisdiction’ by the provisions of 
the Common Law Procedure Act, 1852, ss. 18, 19. 

3. Possession of property—Ought the possession of immovable or 
movable property in a particular country to give the courts thereof 
jurisdiction over the possessor? This is a question which in the 
opinion of English judges is still open to discussion. 

Two points, however, must be carefully distinguished. 

The possession of property, whether land or goods, undoubtedly 
gives the courts of the country where the property is situated 
jurisdiction over that property and, therefore, over the owner or 
possessor thereof, in regard thereto. If a man claims land or goods 
in Italy the Italian courts have a right to determine who is the 
person entitled to the ownership, or possession, of such land or 
goods. Such a determination is in subsiance though not necessarily 
in form, a judgment in rem, and its effect is, subject to exceptions 
with which we need not now trouble ourselves, fully recognised by 
English courts*. One may perhaps even go a little further and 
say that the possession of property, at any rate of land, in a country 
gives the courts jurisdiction over the possessor in regard to obli- 
gations connected with the property *. This concession of juris- 
diction is not only consistent with, but confirmatory of, both the 
principle of effectiveness and the principle of submission. 


1 Rules of Court, 1883, Ord. XI, r. 1. 

? See Castrique v. Imrie (1870), 39 L.J.C. P. 350; Schibsby v. Westenholz (1870), L. R. 
6 Q. B. 155, 163; Alcock v. Smith (1891), 7 Times L. R. 750; Cammell v. Sewell .1860), 
5 H. & N. 728; 29 L.J. Ex. 350; Rousillon v. Rousillon (1880), 14 Ch. D. 351. 

* Ibid. and Beequet v. McCarthy (1831), 2 B. & Ad. 951, and compare Rules of Court, 
1883, Ord. XI, r. 1 (a), (b. 
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The possession of property, whether land or movables, is however 
in some countries, and notably in Scotland, held to give the courts 
of the country jurisdiction over the possessor, not only in respect of 
the property or duties conceded with it, but generally, and in short 
to have the same effect as is given to the presence of the owner in 
Scotland. This is apparently the theory of (so called) arrestment 
to found jurisdiction '; if, for example, ¥ has broken a contract with 
A, or done a wrong to A, and goods of 1’s are lying in Scotland, the 
arrest of the goods gives the Scotch courts, according to Scotch law, 
jurisdiction to entertain an action against X for the breach of 
contract or the wrong*. The High Court, however, does not claim 
jurisdiction for itself on account of the presence in England of a 
defendant's property, and English judges have expressed the greatest 
doubt whether the possession of property locally situated in a 
country and protected by its Jaws does afford a ground of juris- 
diction, and incline to the opinion that it does not. 

Now the noticeable thing is the existence of this doubt and the 
reason thereof. The argument for basing jurisdiction on the pos- 
session of property is that the possession by X of property, e.g. 
in Scotland, especially when seized by the Scotch courts, does, as 
far as it goes, give the courts the means of rendering a judgment 
against X effective. The argument against making the possession 
of property a ground of jurisdiction is that ‘the existence of such 
property, which may be very small, affords no sufficient ground for 
imposing on the foreign owner of that property a duty or obligation 
to fulfil the judgment ’* given against him by the foreign court in 
an action, e.g. for libel, which has no reference to his rights over 
such property. In other words, the objection to jurisdiction founded 
on the possession of property, say in Scotland, is that the fact of 1's 
possessing property in Scotland does not of itself give the Scotch 
courts power to deliver an effective judgment against Y. Whatever 
be the weight of the arguments in favour of, and against, the found- 
ing of jurisdiction on the possession of property, the hesitation of 
English judges in the matter is instructive. They hesitate because 
there is a difficulty in determining how far jurisdiction resting on 
the possession of property stands the test of effectiveness. 

4. Convenience-—The High Court assumes jurisdiction in certain 
instances on the ground of convenience, and especially upon the 
ground of the advantage of pronouncing judgment once for all 
against every person interested in a particular action. Thus a person 
Y, living out of England, may be joined as defendant in an action 

* Mackay, Pract. Court of Session, vol. 1, pp. 173-176. 


? See especially Mackay, i. p. 177, note a. 
® Schibsby v. Westenholz (1870), L. R. 6 Q. B. 155, 163. 
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against X, because he is a proper party to the action’, and on 
similar grounds a defendant may join in the action a third party, 
against whom he is entitled to indemnity even though such third 
party be out of England. The exercise of jurisdiction in these 
instances cannot fairly be brought under the principle either of 
effectiveness or of submission ; it is, strictly speaking, anomalous 
and justifiable if at all, only by considerations of immediate con- 
venience. Our courts would scarcely admit the validity of foreign 
judgments against persons made parties to an action under rules 
similar to Rules of Court, 1883, Order XI, r. 1 (g), or Order XVI, 
r. 48. 

Our examination then of the principles, or criteria, of jurisdiction 
leads to this result. The greater number of the instances in which 
the High Court itself claims jurisdiction, or allows jurisdiction to 
foreign courts, fall under one or other of our two principles. The 
instances which do not at first sight fall under one of these prin- 
ciples are some of them seen to be in reality to be applications of 
one or other of these principles, modified more or less by the desir- 
ability (e.g. in the case of divorce) of enabling the court of some one 
country to give a final decision on matters as to which the court of 
no country can give an absolutely effective judgment. In other 
instances the rule as to jurisdiction is doubtful, but in these the 
doubt is found, on investigation, to arise not from the invalidity of 
our tests but from a difference of opinion on the result to which the 
application of these tests leads. There are further one or two cases 
in which our courts for purposes of convenience exercise a jurisdic- 
tion, which they would not concede to foreign tribunals. If, how- 
ever, the instances in which our tests obviously hold good be fairly 
compared with the few instances in which their validity is disput- 
able, the conclusion to which we are led is that the principle of 
effectiveness and the principle of submission are the true, though 
not perhaps the sole, criteria of jurisdiction. 
A. V. Dicey. 


? Ord. XI, r. 1 (g). 
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THE EARLY HISTORY OF THE INCORPORATED LAW 
SOCIETY *. 


T is curious how little has been known of the early history of the 
Law Society. It has always been assumed that the Society 
with its affiliated Law Society Club originated no further back than 
1823-1825. A little consideration, however, suggests that the 
Society was far too strongly supported in 1823 to be then altogether 
a new thing, and that there must have been some earlier existing 
body on which the new Society was founded. 

The first hint of this appears in a pamphlet issued in 1883 by 
Mr. W. 0. Hewlett, Secretary of the Law Society Club, ‘ on the origin 
of the Club and its connection with the Incorporated Law Society.’ 
In this it is stated that for some years before any attempt was 
made to form the Institution known as the Incorporated Law 
Society, a Club consisting of Members of the legal profession and 
known as the Verulam Club existed in Lincoln's Inn Fields, which 
on the formation of the Law Institution became the nucleus of it 
and largely contributed to its success. Reference is then made to 
the first volume of Annual Reports and Proceedings of the Incorpo- 
rated Law Society, commencing with a prospectus issued to the 
profession relative to the foundation of a Law Institution in or near 
Chancery Lane, London, dated 25th September, 1823, which pro- 
spectus as well as similar prospectuses, dated 23rd January, 1824, 
and 23rd January, 1825, enumerated the advantages likely to 
accrue from such an [nstitution. 

The movement then set on foot, whatever may have been its 
origin or past history, resulted in a Deed of Settlement of 1827, 
followed by the first Charter of Incorporation in 1831. 

In the early editions of the Society’s Calendar it was stated that 
the project of a ‘ Law Institution’ could not be traced back to an 
earlier date than the year 1825, and that prior to that period 
solicitors were without any sort of organisation designed for the 
purpose of protecting their honour and their just interests, and of 
representing their views on legal subjects, whether of a professional 
or general character. This statement was probably founded on a 
misapprehension of the prospectuses above referred to, and in the 
supplement to the present calendar it is corrected. 


' This article is the substance of a paper read by the author at the Annual Pro- 
vincial Meeting of the Incorporated Law Society, held at Plymouth in August last. 
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Nothing more was however known until about a year ago, when 
the Secretary of the Society, Mr. Williamson, discovered in the 
Society's muniment room a box which proved on examination to 
contain a number of books and papers, of which I will endeavour 
to give some account. 

These documents enable us to trace back the history of the 
Institution nearly a hundred years prior to the date assigned 
in the calendar—or, more exactly, to the year 1739. They consist 
of six small Minute Books kept by the Secretaries, extending 
over the period from 13th February, 1739, to 19th June, 1761; 
drafts of these and subsequent Minute Books now missing, lists 
of names of persons taking dinner tickets, two or three plans of 
dinner tables, lists of provisions and wines, accounts of moneys 
received and expended, and bundles of letters and miscellaneous 
papers. 

The Society of which these Minute Books give us so graphic an 
account was called ‘The Society of Gentlemen Practisers in the 
Courts of Law and Equity.’ When it was formed we have no record 
of, but the first minute in 1739 seems to imply that the Society 
had been previously in existence. 

The meetings were held in the neighbourhood of the present hall, 
generally at the ‘Crown and Anchor’ Tavern in the Strand, or at 
the ‘Old Devil’ Tavern, Temple Bar, subsequently at the Hall 
Clement's Inn, by permission of the Principal and Rules, and later 
at the Freemasons’ Tavern. 

The usual place was the ‘Old Devil’ Tavern, now no more, but 
formerly opposite to the ‘Cock’ Tavern, and within two doors of 
Temple Bar, a place of resort mentioned by Ben Jonson and fre- 
quented by lawyers, who wrote up on their chamber doors, ‘Gone 
to the Devil.’ 

The general meetings, as they were termed, were held twice a 
year, usually in February and the end of June or early in July, and 
commenced with a dinner at two. How long these dinners lasted 
we are not told, but by a happy accident the plan of the dinner 
on the 21st July, 1775, has been preserved, and we have dishes of 
‘chumps of beef, pasty’s, fruit pies, &c. located, and on the same 
occasion we have the wine bill—certainly not an extravagant one. 
The dinner over, it would appear that the business commenced, 
interspersed with, or alternating with, toasts somewhat as follows :— 
‘The King, Queen, and Family ;’ Orders made for contributions ; ‘The 
Lord High Chancellor ;’ Committee’s report on accounts ; ‘The Lord 
Chief Justice and Judges of the King’s Bench ;’ the minutes of the 
last meeting and Committee's reports; ‘ The Master of the Rolls ;’ 
Stewards appointed; ‘The Lord Chief Justice and Judges of the 
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Common Pleas ;’ general business mingled with the toasts of ‘Our 
Law and Liberties;’ ‘Trade and Navigation ;’ ‘The Prolocutor’s 
Health ;’ ‘ The Stewards ;’ ‘ Stewards Elect and New Members.’ 

It was also ordered that no new business was to be taken after 
seven. No doubt by this time the members were in need of 
relaxation, and we need not enquire too curiously how they spent 
the rest of the evening. 

The admirable nature of the business done will be seen presently. 
The members themselves seem to have been exclusively town 
‘ practisers,’ and country practitioners are treated as ineligible. 

The number seems to have been from eighty to one hundred, and 
in the lists appended to the minutes one cannot help being struck 
by familiar legal names, showing how hereditary the profession has 
been ; and no doubt with the aid of these books, the Petty Bag 
records, and old Law Lists, the pedigrees of many eminent firms 
might easily be traced. 

The work itself was mainly done by a ‘Committee’ corresponding 
closely to the present Council, elected by the members, whilst the 
Chairman, corresponding to the President, was termed ‘ Prolocutor.’ 
The Committee met as uften as required and prepared reports, 
memorials, &e., which were laid before the general meetings. 

The following are some of the actual doings of the Society :— 

The first meeting recorded was held on the 13th February, 1739, 
when ‘the meeting unanimously declared its utmost abhorrence of 
all male and unfair practice, and that it would do its utmost to 
detect and discountenance the same, and to that end it was agreed 
that a general meeting be had twice a year, and that twenty-one 
members should be appointed to meet once a month, or oftener if 
thought proper, to consider of such methods as might best answer 
the purposes aforesaid, who were to report the same and their 
opinion thereon at the next general meeting, and that any five of 
them should be a sufficient committee.’ 

Then follow the names of the Committee and the Stewards for 
the next meeting. 

The next meeting was held in the following July, when the 
thanks of the Society were given to Mr. Perkins for his services 
done to the practisers in the several Courts of Law and Equity, and 
the Committee was continued. 

The Committee then proceeded to consider a Bill for regulating 
trials at Nisi Prius, and for the more effective summoning of juries, 
and a deputation was appointed to attend the gentlemen in the 
House of Commons who had the Bill under their consideration, 
and to give them their assistance in settling it. 

In June, 1741 (150 years ago), was established the real charter 
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of the Society, when, to the lasting honour of its founders, they 
laid it down that the Committee was to ‘take into consideration 
any matters relating to the benefit of suitors and the honour of the 
profession ’—a definition of the province of the Society upon which 
it will not easily improve. 

A few months after, the Committee actually take into consider- 
ation alleged irregularities of a Practiser. 

At the next general meeting in February, 1742, a resolution was 
passed that an application be made to leave out of the next Land 
Tax Act so much of it as incapacitated attorneys and solicitors from 
being commissioners for executing the said Act, and members were 
to use their utmost endeavours to this end, and the Committee 
were to draw up reasons. 

This was done, and members interviewed the Speaker, the Lord 
Mayor, and others in furtherance of the object. 

The meeting of the Committee in July, 1742, was even more 
memorable, for their assistance was desired by a member of the 
House of Commons ‘for the preparing heads of a Bill for the 
more easy recovery of smal] debts,’ and the Committee were unani- 
mously of opinion that if such a Bill were properly framed, it would 
be of public utility, and they resolved to give their utmost 
assistance for promoting it. The Committee accordingly drafted a 
Bill and gave to it much consideration, but it is not stated what 
became of the Bill. 

Present members may feel a legitimate pride in knowing that 
nearly a hundred years before Lord Brougham’s attempt to 
establish County Courts their Society was engaged in promoting 
a Bill of so much service to the general community, and that if it did 
not then become law it was no fault of their profession. This may 
be fairly taken as the starting-point of organized efforts made by 
the profession to promote reforms in the interests of the general 
public; efforts which have been continued for just upon 150 years, 
however little such efforts may be known to or appreciated by those 
who ignorantly think that useful reforms are opposed by the 
lawyers. 

We next find the Society engaged, and successfully too, in 
resisting a dangerous invasion on their privileges, for the ‘Clerks 
in Court’ (i.e. the assistants of the Six Clerks in Chancery) endea- 
voured to be admitted as solicitors and to take articled clerks. 
Deputations were sent to the Master of the Rolls, and counsel 
briefed, and ultimately the Clerks in Court were beaten. 

Probably some of the dramatists and novelists of the period would 
have been surprised to learn that the old Society was so fastidious 
as to object to practitioners who had stood in the pillory or been 
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concerned in highway robberies, and even to suggest that they 
should be struck off the Rolls. 

In 1748 an irregular retainer accepted by counsel in an under- 
writing case engaged the attention of the Society. The retainer was 
expunged from his fee-book and an apology tendered and accepted. 

Passing over some unavailing regrets at the increasing numbers 
of the profession, we next come to a serious piece of litigation 
in which the Society embarked against the Scriveners’ Company. 
That Company had instigated a prosecution against a solicitor 
practising in the City of London, on the ground that he was acting 
as a scrivener in the City, not being free thereof nor of the 
Company. 

The Society clearly saw that the existence of the profession in 
the City was at stake, and undertook the defence. A formidable 
array of counsel was engaged, and for a period of eleven years the 
fight lasted, going through various stages, and ultimately the case 
was won for the Society. The triumph was duly celebrated, and 
pieces of plate given to the surviving counsel, with suitable inscrip- 
tions recorded in the minutes'. 

In July, 1751, 1 find a ‘ paper’ was read. 

We pass on to 1766, when a learned serjeant addressing a jury 
made some uncalled for remarks on the ignorance of attorneys, and 
the Society resolved that any counsel making such reflections in 
general ought not to be employed. This was followed by a humble 
letter of apology, which was duly accepted. 

In 1770 is found entry of ‘The Secretary's Bill of Craveings,’ 
and his cravings being apparently unsatisfied he presents a larger 
‘ Bill of Craveings’ a few months after. 

From about this time the short title ‘ Law Society’ is occasionally 
used, though the proper title remains as before—‘ The Society of 
Practisers, &c. 

In 1783 the subject of delays and expenses in Chancery engaged 
the attention of the Society, and a gentleman named Vernon pre- 
pared a plan for remedying these inconveniences. The Committee 
consulted several gentlemen at the Bar and practisers thereon, but 
the plan not having been fully digested the further consideration of 
the matter was adjourned. Much trouble seems to have been taken, 
but the subject remained tough and indigestible, and unhappily the 
plan has not survived. 

A special meeting was held in May, 1798, for considering the 
increasing of fees to attorneys and solicitors, and memorials were 

' More information on this litigation may be found in a book in the Society's 
library, called ‘The Case of the Free Scriveners of the City of London,’ printed in 
1749- 
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prepared, from which it appeared that such fees were founded on 
immemorial custom and usage only, established upwards of a century 
before, when the value of money was such as rendered the allowance 
adequate to its purpose, but that the personal and particular imposts 
laid on the practisers within the last few years, and other causes 
which occasioned a decrease of their capital, rendered an increase of 
their fees absolutely necessary. Memorials were accordingly pre- 
pared and presented to the Lord Chancellor and Master of the Rolls, 
and the Prolocutor took much trouble in the matter and had an 
interview with Lord Chancellor Loughborough, in which the Pro- 
locutor pointed out that a certain book of orders in Lord Hardwicke’s 
time, in 1741, referred only to the fees of officers of the Court of 
Chancery, and not to the fees of solicitors, which were fees of right 
by ancient immemorial custom of Common Law, and that the Chan- 
cellor had the right of control over solicitors and their fees; but 
nothing could be done before the Chancellor resigned. After much 
trouble and many interviews with the judges in 1806, a Bill was 
prepared to enable the Lord Chancellor, the Lord Keeper, the Lords 
Commissioners of the Great Seal, together with the Master of the 
Rolls, to regulate the fees of the sworn clerks and solicitors of the 
Court of Chancery, to be presented to Parliament by the Master of 
the Rolls, who promised to move for leave to bring it in directly. 
Apparently, however, this Bill was not proceeded with, for in 
February, 1807, we find an Order of the Court of Chancery passed 
and entered, and ordered to be printed and circulated, and an 
address of thanks was voted to Lord Chancellor Erskine and the 
Master of the Rolls, and it was resolved that ‘ Lord Erskine’ be a 
standing toast at the Society's dinners. 

The Order itself, dated February 26, 1807, is printed in Sanders’ 
Chancery Orders, and a perusal of it shows clearly enough that it 
was obtained in manner above mentioned, and the conveyancing 
fees then settled remained unaltered till the Remuneration Order of 
1882. 

The fees in the Common Law Courts still required revision, and 
much trouble was taken, but the Society considered the new scale 
which was ultimately made in 1810 inadequate, and accordingly 
we find no mention of making Lord Chief Justice Ellenborough a 
standing toast. 

Pending this long scale business, the Society passed a resolution 
condemning the practice of certain barristers, counsel, and drafts- 
men who received clients and transacted their business independently 
and without the intervention of any attorney or solicitor, as highly 
improper and to be discountenanced by the Society and the profes- 
sion at large. 
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A grant of twenty guineas was made in 1801 to the Secretary for 
completing an index to the proceedings of the Society. It is much 
to be desired that this index should be found. 

The general meeting of July, 1803, deals with a matter with 
which we have since happily had no concern, namely, a plan for 
the formation of a corps to be called ‘The Law Association,’ to 
serve at their own expense in case of an invasion of this country by 
the enemy; and the Society resolved that every exertion in their 
power should be most cheerfully made to second the wishes of the 
Law Association and to render them effective. 

In June, 1807, the Committee take into consideration the forma- 
tion of a Society of Articled Clerks for the discussion of legal sub- 
jects, but it is not clear whether a Society was then formed or not. 

In April, 1808, the Committee met to consider a Bill pending in 
Parliament authorising attorneys to act as notaries. 

In June, 1808, the Society decide to discontinue the use of ‘ spruce 
beer, soda water, cider, and perry’ at their dinners. 

In February, 1809, the Committee found themselves in a position 
to purchase £600 Consols, which cost, we are informed, #408, and 
the Secretary was ordered to make an alphabetical list of members, 
which has not, unfortunately, been found. 

From November, 1809, onwards we find much trouble taken by 
the Society and its Committee, and especially by the Prolocutor 
and Mr. Joseph Kaye, in resisting a serious attack on the interests 
of the profession by a proposed resolution of the House of Commons, 
that some of the clerks attending the House should be employed by 
parties having business before the House as a Party agent or 
solicitor, or, as we should now say, parliamentary agent, but we 
have not space to detail the vigorous efforts which resulted in the 
establishment of satisfactory regulations. 

The last general meeting actually recorded was held at the Free- 
masons’ Tavern on the 2nd March, 1810, when it is stated that the 
Society was possessed of #1000 Consols; and as the very last 
entry makes provision for dinner for 120 gentlemen at 7s. 6d. each, 
exclusive of venison, and 2s. each for dessert, we may fairly con- 
clude that the Society was then in a satisfactory and even flourish- 
ing condition. 

I hope I have now cited instances enough to show that in the 
records of this old Society we have a most interesting account of a 
body of men, holding honourable positions, united for the honour 
and welfare of their profession, organised to an extent that few of 
us would have credited on less convincing evidence, and carrying 
out their aims with a directness and ability that leaves little room 
for improvement on their methods, but which at the same time will 
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encourage the Society to remain worthy of the great traditions 
handed down to it. 

Those interested in the Society will be glad to hear that the 
Council has determined to publish the Minute Books with an appen- 
dix, giving a full account of the Scriveners’ case, and other useful 
and interesting papers. The publication will be edited by Dr. Edwin 
Freshfield, a member of the Council of the Society. 

Something yet remains to be done to complete this history, 
namely, to bridge over the gap from 1810, when these old Minute 
Books cease, to 1825, and, seeing how complete was the organisation 
up to 1810, and again from 1825 onwards, it is hard to believe that 
this organisation lapsed in the comparatively short intervening 
period of 15 years. On turning to the Prospectus of 1825, the Deed 
of Settlement of 1827, and the first Charter of 1831, we do not find 
any allegation of want of organisation, but of want of an ‘establish- 
ment,’ by which, it is plain, was meant a ‘suitable public building.’ 
From this and from the identity of several names in the old Minute 
Books and in the Prospectus of 1825, we must infer that the old 
organisation did in fact continue to the later date, and we may at 
least hope that further search and well-directed enquiries will not 
fail to establish this. 

There is already some confirmation, in the existence of a piece of 
plate in the possession of Mr. Kaye, Master of the Queen’s Bench 
Division, presented to his father, Mr. Joseph Kaye, and stated in 
the inscription to have been presented in 1816 by the unanimous 
vote of the Law Society to Joseph Kaye, Esq., their Prolocutor. 


V. I. CHAMBERLAIN. 


Note.—In the Library Catalogue of the Society, just published, it is stated that the 
Library originated in 1828 on gifts from Mr. Metcalfe and Mr. Bryan Holme. It 
may be of interest to add that there is in the Library a printed Parliamentary 
Return of Attorneys and Solicitors in 1729-1730, formerly belonging to Mr. Whishaw, 
the Secretary of the old Society, and many years prior to the first Law List pub- 
lished in 1775. The Society has also just obtained a transcript of a list of Attorneys 
in the Common Pleas from 1656 to 1729 (when the Rolls begin), the original of 
which is preserved in the Public Record Office. 
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THE DECLARATION OF FUTURE RIGHTS. 


FPXHE heading of this article has been adopted in spite of its 

inaccurate application to part of the contents, in consequence 
of the phrase being one of constant use in the Courts and well 
understood by legal practitioners, whether used in its accurate 
meaning or not. Its inaccurate meaning is indeed the most impor- 
tant, and applies to cases in which the present insufficiency of the 
jurisdiction of our Courts is most clearly and hurtfully apparent. 
For instance, the vested rights of remaindermen who are all in 
existence will not in general be declared by the Court during the 
lifetime of the life-tenant, and yet it seems absurd to talk of these 
rights as being future. That they cannot be enjoyed in possession 
until the death of the life-tenant is true enough, but they are 
present rights in the position of a debitum in pracsenti volrendum in 
Juturo, 

The Seotch Courts are wiser and, according to the authorities 
cited below, are ready to declare any future or contingent rights 
provided there be in existence a ‘competent contradictor.’ There 
does not seem to arise in practice any inconvenience from such 
declarations, and certainly, if any inconvenience were possible, 
it would not be difficult to provide a remedy in ways that are 
already known. 

The want of jurisdiction in England is productive of much hard- 
ship in locking up rights of property which would be in many 
eases of great value, if only they were ascertained by judicial 
decision, but which are comparatively worthless to a remainderman 
until the death of the life-tenant, in consequence of his inability to 
offer an unimpeachable title. Then again, when the life-tenant 
dies there must frequently be considerable delay in obtaining a 
decision of such a nature that a purchaser would accept, as a final 
judgment or order is appealable within a year to the Court of 
Appeal, and thence again within a year to the House of Lords; by 
which we may compute that three years is not an excessive allow- 
ance to make for the duration of an action to decide a case (say) of 
disputed construction. 

‘The only remedies which an expectant remainderman has at 
present are confined to an action for the conservation of the property 
claimed and to an action to perpetuate testimony, both designed to 
protect his interests, of whatever nature they may be, until the 
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time when they may be adjudicated upon: but neither affording 
any immediate relief, except, in a few cases, incidentally. 

Daniell states that it is the practice of the Court ‘not to 
declare rights which are not immediately to be acted upon, lest 
events should occur, before the time of acting upon them, which 
may create an alteration in those rights’ (Ch. Pr., Fifth Ed., p. 857), 
and this although all possible claimants are before the Court. 

Sir George Jessel M.R., in Llampton v. Holman (1877), 5 Ch. D. 
183, said, ‘ It is not the province of tne Court to declare the rights 
of parties except in cases where immediate relief can be given:’ a 
proposition that must be limited by the exception stated in Gosling 
v. Gosling (infra), ‘unless it shall be necessary to do so for the 
administration of an estate.’ 

The case that is usually referred to as the leading authority on the 
subject is that of Lady Langdale v. Briggs (1856), 8 D. M. & G. 391, 
where Lord Justice Turner, differing apparently from the opinion of 
Lord Justice Knight Bruce, said, ‘I have always considered it to be 
settled that the Court does not declare future rights, but leaves 
them to be determined when they may come into possession. In all 
cases within my experience where there have been tenancies for 
life with remainders over, the course has been to provide for the 
interests of the tenants for life, reserving liberty to apply upon their 
deaths’ (p. 419). Again, at p. 427, ‘I think the question deeply 
affects the law of the Court. This Court entertains bills to per- 
petuate testimony, upon the ground that the future right cannot be 
determined. If the Court has authority to declare future rights, 
upon what ground, in the case of equitable estates, are such bills here- 
after to be maintained?’ In this case a testator had by will given 
copyholds and leaseholds to trustees upon trusts to correspond with 
the uses of devised freeholds. By a subsequent codicil he altered 
the limitations of the freeholds, leaving the first tenancy for life as 
it was. The Court of Appeal refused to declare the rights of the 
reversioner who claimed the leaseholds and copyholds under the 
limitations in the will as between him and those who claimed the 
same property under the limitations contained in the codicil, and 
this although the copyholds and freeholds were intermixed and 
there were mortgages overriding both such estates. 

The case chietly relied upon was Wright v. Atkyns (1810), 17 Vesey 
255, where a testator devised and bequeathed all his real estate unto 
his mother and her heirs ‘in the fullest confidence that after her 
decease she would devise the property to his family.’ A bill was 
filed by the heir-at-law, who was also legal personal representative 
of a mortgagee against the mother with the intention (in effect) of 
obtaining a decision as to whether she was entitled in fee simple or 

VOL. VIII. E 








50 The Law Quarterly Review. 


(No. XXIX. 








was tenant for life bound by a precatory trust in favour of the 
plaintiff. Sir William Grant held in favour of the latter alternative 
and so declared. This was affirmed by Lord Eldon in the Court of 
Appeal (1815), 19 Vesey 299. Cooper 111: and 1 V. & B. 313, the 
mother was restrained from cutting timber pending the appeal. 
These orders were both appealed to the House of Lords, and so far 
as they affected future rights, were reversed (as stated in Lady 
Langdale v. Briggs, 8 D. M. & G. p. 422) with the effect of leaving 
these rights open. 

In Gosling v. Gosling (1859), Johnson 265, the Court refused to 
decide a question raised by special case as to whether a clause in a 
codicil postponing the period of enjoyment of the settled estates by 
persons entitled in remainder, until they should attain the age of 
25, was valid: Vice-Chancellor Sir W. Page Wood saying, ‘ The 
rule is now well settled, that the Court has no power, either under 
Sir George Turner's Act', or under the Chancery Amendment 
Act #, to make a declaration, in the. lifetime of the tenant for life, 
with regard to the interests of parties entitled in reversion, unless it 
shall be necessary to do so for the administration of an estate, or in 
order to grant the plaintiff the relief to which he is entitled ; neither 
of which circumstances exists here.’ It is to be observed that in 
this case there was no person in existence who was interested in 
maintaining the validity of the gifts: though this fact was not 
mentioned in the judgment. See too Kevan v. Craword (1877), 6 Ch. 
D. at p.42; Dowling v. Dowling (1866), L. R. 1 Ch. 612. 

In Walmsley v. Foxhall (1863), 1 D. J. & 8. 451, leave was given to 
appeal from a decree declaring future rights, although more than 
five years had elapsed from the date thereof, so as to enable the 
Court to reconsider the order as to certain of the rights which had 
become in the meantime immediate. 

The desirability which exists in many cases that future rights 
should be determined, has led to many expedients being adopted by 
which a present decision has been obtained in an indirect way. 
Thus, in the case of Be// v. Cade (1861), 2 J. & H. 122, the question 
was raised by an amended special case which asked whether the 
plaintiff took ‘a vested interest in remainder, so as to entitle him 
to file a bill for the purpose of having the fund secured for his 
benefit.’ The fund was given to A, who was still living, for life, 
remainder to the plaintiff on attaining 24. The Court, having all 
necessary parties before it, decided that the gift in remainder was 
not void for remoteness and that the plaintiff took a vested interest, 
and therefore was entitled to file the bill in question. It is to be 
noted that here the plaintiff was entitled to the interest deelared or 

1 13 & 14 Vict. c. 35. 2 45 & 16 Vict. c. 86. 
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to nothing at all: and in the latter case he could not have filed his 
bill. If he had been certainly entitled to an interest, however 
small, remote, or contingent, he could have filed his bill to secure 
the fund, but could not have obtained a decision on special case as 
to the amount of his interest until the death of the tenant for life. 
Again in Forshrook v. Forsbrook (1867), L. R. 3 Ch. 93, the question 
whether the first takers of the real estate of a testator took estates 
tail or for their lives was decided by the insertion of a question in a 
special case as to whether they were entitled to commit waste or 
not. 

But in Bright v. Tyndall (1876), 4 Ch. D. 189, Vice-Chancellor Sir 
Richard Malins refused to decide the question whether daughters 
(not in esse) of the tenants for life would lose their interest in the 
settled estates in certain events which might or might not happen, 
on the grounds, 1st, that although the plaintiff had a remote con- 
tingent interest by assignment, such assignment, being made only 
for the purpose of the special case, should be treated as not existing, 
and 2nd, that an adverse decision would prejudice the daughters 
by taking away from them the power of compromising a doubtful 
point. The questions raised were whether the plaintiff had such an 
interest as entitled him to petition for the appointment of new 
trustees or to file a bill for having the estate administered and 
secured for his benefit. So in Penne/l v. The Earl of Dysart (1859), 
27 Beav. 542, the Master of the Rolls refused to order production of 
title deeds by the tenant for life at the suit of the assignee of the 
remainderman, as such an order could only be made on the ground 
that the assignee was entitled to the estate and interest claimed: 
and that point, which was extremely doubtful, his Lordship (Sir 
John Romilly) refused to decide incidentally, as such decision would 
not bind a purchaser from either of the claimants, and the applica- 
tion for the decision was premature. All the interested parties 
were before the Court. 

In Pryse v. Pryse (1872), L. R. 15 Eq. 86, Sir John Wickens V.C. 
said that the decision in Forsbrook v. Forsbrook was contrary to the 
common opinion and the intention with which the Special Case 
Act was framed, ‘It can hardly be right for that Court to twist 
the Act into an instrument for claiming a more extended jurisdic- 
tion or diverting to itself the jurisdiction properly belonging to 
another. Still the authorities seem to show that within certain 
limits the Court may be ingenious in seeking grounds to give 
itself jurisdiction under this particular Act, where the principal 
question is one which it cannot directly deal with.’ In this case, 
however, jurisdictiqn was denied, as the questions raised were 
clearly fictitious, and invented to enable the Court to decide a 
E2 
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question of legal title, which was then only proper for the Courts 
of Common Law. See Ve Windt v. De Windt (1866), 1 H. L. 87. 
Forshrook v. Forsbrook was again commented on by Sir George Jessel 
M.R., though not with absolute disapproval, in //ampton v. Holman 
(1877), 5 Ch. D. 183, but the two cases were not exactly on all 
fours, since it would have been impossible in the latter to obtain 
a decision on the main point by claiming a declaration as to a 
subsidiary issue. 

The opinions of the judges seem unanimous that some change in 
the direction of extending the jurisdiction is necessary. Thus Lord 
Justice Turner in Lady Langdale v. Briggs, 8 D. M. & G., said at p. 427, 
‘I am far from thinking that, to some extent at least, the legislature 
might not usefully interpose, and provide some remedy for the 
ascertainment of future rights... . This subject was much pressed 
upon my attention when the Special Case Act was framed. Lord 
Cotienham was desirous that the act should be extended, so as 
fully to introduce into our law the Scotch declarator, but it was 
ultimately thought more prudent in the first instance, both by him 
and by me, to limit the remedy, leaving the further extension of it 
to future legislation. Again in Ferrand v. Wilson (1845), 4 Hare 
344, where a tenant in tail expectant on the death of a tenant for 
life, claimed relief on the ground that a previous tenant for life 
had wrongly exercised a power of exchange by accepting property 
of inferior value, Vice-Chancellor Sir James Wigram said at p. 385, 
‘The plaintiff's equity to relief in respect of this exchange will be 
found to resolve itself into that which, for the ‘argument, I will 
admit to be a defect in the jurisprudence of this country,—namely, 
the want of a jurisdiction to ascertain and declare rights before a 
party interested has actually sustained damage....I fear the 
plaintiff must be left to the imperfect and unsatisfactory proceed- 
ing of a bill to perpetuate testimony as to the value of the property 
at the time of the exchange. In the case of Jn re Roberts (1881), 19 
Ch. D. at p. 533, the late Master of the Rolls, when asked to declare 
that a gift over was valid and took effect on the death of the then 
present tenants for life, said, ‘If I could see any way to such a 
declaration, I should concur in making it.’ And in the following 
year when giving judgment in Curtis v. Sheffield (1882), 21 Ch. D, 1, 
he said, ‘ where all parties who in any event will be entitled to the 
property are of age and are ready to argue the case, the reason of 
the rule departs, and it becomes a bare technicality. . . . utility seems 
to demand that there should be a power to determine their rights, 
as is the case in Scotland and in many other countries.’ Here the 
Court of Appeal refused to give leave to appeal from a judgment 
declaring future rights, the declarations having been made 46 years 
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before and all parties having been represented by counsel before the 
Court. The Master of the Rolls remarked that he knew ‘that the 
practice of Vice-Chancellor Shadwell was frequently to disregard 
the rule or practice of the Court of Chancery in this respect, and to 
make declarations in this form at the request of the parties.’ 

In the whole class of cases which arise upon executory trusts, and 
specially those contained in marriage articles, the Court daily 
takes upon itself not to declare only but, saving the hypothesis to 
the contrary, boldly to manufacture interests in remainder to the 
frequent detriment of the earlier taker. Again where leaseholds 
are taken under the Lands Clauses Consolidation Act 1845, the 
Court will decide as to whether the lessee has any right of renewal 
for which he may claim compensation, as in Bogg v. M. R. Co, 
(1867), L. R. 4 Eq. 310. 

It is clear then that not only have most eminent judges declared 
in favour of the proposed jurisdiction, but some have availed 
themselves of incidental questions to decide material issues, others, 
at least Vice-Chancellor Shadwell, have made declarations of future 
rights where the parties assented, and it is of every-day practice 
in the case of marriage articles and where lands are taken under the 
L.C.C. Act'. It is difficult to perceive what objection there can be 
to the extention of the limited jurisdiction which is already exercised. 
If the Court will decide a question of /ocus standi as in Bell vy. Cade 
or of waste as in Forsbrook v. Forsbrook, and refuse leave to appeal 
after lapse of time as in Cwrfis v. Sheffield, it would seem reasonable 
to give direct jurisdiction where there is now only indirect. 

Closely connected with the rights of remaindermen to have their 
interests judicially determined during the lifetime of the prior 
taker is the right of the person who takes on the happening of 
any other event than death, e.g. in cases of forfeiture. Here the 
chief reason for ascertaining the respective rights of the parties 
is the protection of the person in actual enjoyment rather than 


' In Evans v. Manchester S. & L. R. Co. (1887), 36 Ch. D. at p. 640, which was a case 
of flooding of a mill occasioned by the subsidence of a canal, Kekewich J. said, ‘ I see 
no reason, having regard to the evidence, why I should not further declare that the 
defendants are liable, and will be liable to make good to the plaintiff any damage 
occasioned by the escape of water from the canal on to the plaintiffs premises conse- 
quent upon any further subsidence of the canal. The evidence so clearly contemplates 
that further subsidence, and the question has been so directly put in issue here, that 
I think there is no impropriety in doing that which is not generally desirable, 
namely, making a declaration with regard to the future.’ There seems no doubt 
that according to the present state of the law, the jurisdiction of the Court was ex- 
ceeded in this case ; but it is clear that the jurisdiction, if existing, was usefully 
exercised, as compensation for the injury could only be obtained as provided by 
defendant company’s special Act, and therefore the amount of the future liability 
could not in any case be worked out in the action. In Bradbury &c. Co. v. Sharp 


(1891), W.N., p. 143, the same learned judge granted an injunction to protect future 
numbers of Punch from infringement. 
parties. 


Apparently this was done hy consent of the 
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of the one who takes on forfeiture. Of course this proposal goes a 
step further than the first, as there are not, strictly speaking, any 
future rights in the remainderman until the happening of an 
uncertainty, but it seems fair that a person in actual enjoyment 
should, at his own risk as to costs, be able to obtain a judicial 
decision as to the validity and meaning of a forfeiture clause, and 
its application to circumstances which may or may not arise. 

In Scotland the declarator or declaratory action is a class of 
action which bulks very considerably in the forms of litigation 
there obtaining, and is much more extensive than the English 
declaratory action, which is regulated by Order 25, r. 5". In Bell's 
Commentaries it is said, ‘This is a form of action by which some 
right of property, or of servitude, or of status, or some inferior 
right or interest is sought to be judicially declared.’ It is usual 
to include claims for immediate relief besides the declarations 
sought for, but this is not necessary. ‘The effect is that in 
petitory or possessory actions, the defender is excluded from any 
defence that might have been proponed in the declaratory action. 
Stair B. iv. tit. 3, § 47. ... In order to entitle a party to bring an 
action of declarator, he must show that he has a substantial 
interest to insist in the declaratory conclusions, and that it is an 
interest of which the Court can competently judge. . . . The process 
is not intended to declare rights which are clear, and are not 
attacked; nor remote and contingent rights, unless they are 
disputed.’ 

In Professor Mackay’s ‘Practice of the Court of Session,’ it 
is said at p. 94, ‘Where a right future and even contingent is 
disputed, and there is a proper contradictor, a declarator will be 
sustained. 

‘Thus declarator and not multiplepoinding is the appropriate 
action to determine a disputed question of vesting, where there is 
no fund in medio, but only one in spe; and where the validity of 
a provision payable only on the occurrence of a future event 
was disputed, declarator was held competent.’ 

Here then we have the very jurisdiction which seems desirable 
in England, an action of declarator with or without the claiming 
of relief and extending to both future and contingent rights, and 
framed either as an ordinary action or as a special case. 

Where all the parties are in existence who could possibly claim 
there would seem to be no difficulty in proceeding, and in other 
cases, rule 32 of Order 16 might well be extended to meet the case 

* The rule is as follows :—‘ No action or proceeding shall be open to objection, on 
the ground that a merely declaratory judgment or order is sought thereby, and the 


Court may make binding declarations of right whether any consequential relief is or 
could be claimed or not.’ 
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of an heir, next of kin, or a class interested in a future or con- 
tingent right. The rule at present runs as follows :—‘ In any case 
in which the right of an heir-at-law or the next of kin or a class 
shall depend upon the construction which the Court or a Judge 
may put upon an instrument, and it shall not be known or shall 
be difficult to ascertain who is or are such heir-at-law, or next of 
kin, or class....the Court or Judye may appoint some one or 
more persons to represent such heir-at-law, next of kin, or class, 
and the judgment of the Court or Judge in the presence of such 
persons shall be binding upon the heir-at-law, next of kin, or 
class so represented.’ Other rules refer to the representation of 
numerous and absent parties, of the estate of a deceased person, 
&e. There seems to be no rule at present by which a person who 
is neither an heir-at-law, next of kin, nor member of a class can 
be represented, where difficult to ascertain or non-existent. 

The proposed alteration in the law should be so framed that 
it should not interfere with the rule that a person who has only 
a possibility of interest or a mere spes successionis cannot invoke 
the assistance of the Courts (Clowes v. Hilliard (1876), 4 Ch. D. 
413); but apart from this proviso there seems no reason why 
a decision should not be obtained in every case where there is a 
‘competent contradictor’ either in his own right or by representa- 
tion. A document, whether will or settlement or of whatever 
nature, which is meant to create rights, should be expounded 
by the Courts as soon as it comes into operation: and if this 
cannot be done at present, let our rules as to representation of 
absent or non-existent parties be extended, leaving, however, with 
the Court a discretion to refuse adjudication where full argument 
is impossible. In this way cases like Greenwood v. Sutherland 
(1853), 10 Hare App. 12, and Garlick v. Lawson, ib. p. 14 would be 
decided without waiting in the one case to see if a substitutionary 
gift would take effect by predecease of the legatee and in the 
other for birth of descendants more remote than children, who 
could contest the meaning of the word ‘issue’ with their aunts 


and uncles. 
W. A. BEewes. 














CONVEYANCING UNDER THE PTOLEMIES'. 


OT the least interesting of the recent wonderful archaeological 
finds in Egypt are some apparent wills and other legal docu- 
ments of Macedonian and heterogeneous Hellenistic mercenaries 
settled in Egypt under the first three Ptolemies. I say apparent 
wills, for we do not know enough of the system of Jurisprudence 
to which they belonged to be quite sure that they are not exercises 
of powers or else instances of some such trust-disposition as (until 
recent legislation afforded a means of defying reduction ex capite 
lecti) sufficed North Britain in lieu of a will properly so called. 
Whether, as a fragment not later than 235 B.c. probably indicates, 
these testators’ own contemporaries, or only a later generation, 
adopted the Egyptian mode of burial, their testamentary habits and 
their language are—except for a few Egyptian month-names— 
evidently Hellenist. 

Rome has been to us moderns so exclusively the mouthpiece of 
classicai law that the subject of conveyancing among the Hellenistic 
soldiers within half a century of Alexander the Great's death must 
hitherto have been /erra incognita to even the most archaeologically- 
minded of English lawyers—though sixty years ago the French 
scholar Letronne knew that ‘les fragments de papyrus qui ont 
servi 4 former le cartonnage d'une momie’ were covered with 
writings which seemed ‘avoir rapport & des contrats de vente, d 
des transactions particulitres et 4 des circulaires administratives.’ 

But what Letronne adjudged ‘trop mutilés pour qu’on en puisse 
tirer rien de suivi’ have richly repaid the indefatigable researches 
of Mr. Flinders Petrie, who quite independently hit upon Letronne’s 
method, and handed to Professors Mahaffy and Sayce for decipher- 
ment this priceless waste paper of twenty-one centuries ago! 

The literary portion of this treasure-trove is not for us to handsel 
here, and we must leave to the Psychical Society the record that 
‘a boy appeared to be on the columns in the country-house of 
Metrodorus, but the wills—whether official copies, as Professor 
Mahaffy thinks, or only rough drafts, as Professor Sayce infers 
from their numerous corrections and interlineations—are our 
proper and profitable prey. It seems indeed hardly likeiy that 





* 1. ‘On the Flinders Petrie Papyri,’ with Transcriptions, Commentaries, and Index. 
By the Rev. John P. Mahaffy, D.D., &c., with thirty Autotypes. Dublin: at the 
Academy House 1891. 

2. ‘Ikahun, Kahun, and Gurob, 1889-90.’ By W. M. Flinders Petrie. London: 
Nutt. 1891. 














Conveyancing under the Ptolemies. 
several testators should have used, as we find here, continuous 
instead of separate sheets for the autographs of their respective 
wills, and Professor Mahaffy even thinks that ‘Theison,’ in Plate 
XX (2), line 6, is probably the name of the scribe who began copy- 
ing a fresh set of wills; at the same time, the idiosyncrasies of 
wording make it likely that the testators were their own con- 
veyancers. 

The cup-like oasis of the Fayyum where these strange relics were 
discovered sinks to a depth of 130 feet below the surface of the 
Mediterranean, and as early as 2300 B.C. (according to Brugsch 
Bey) was the scene of great reclamation works by Amenemha III 
and other Egyptian Kings of the twelfth dynasty. The capital 
of this oasis was the old Crocodilopolis, which was renamed Arsinoé 
(like many other cities) after Ptolemy Philadelphus’ influential sister 
and second wife. In these fragments it is always called Crocodi- 
lopolis, never Arsinoé, but Professor Mahaffy ingeniously suggests a 
connection between the establishment here of her incestuous hus- 
band’s veterans and the fishery royalties, traditionally said to have 
been rendered to the Queens of Egypt from this particular locality 
even in Persian times. 

A witness to one of these wills is described as rijs rerdprns immap- 
xlas éxarovtdpoupos, ‘of the 4th cavalry regiment, holder of 100 
arourae, and Professor Mahaffy thinks we may presume that the 
veterans here described as xAnpoixo: or tijs éxvyoris were bound to 
keep a horse as a condition of their tenure. If they were really 
the imzeis rév xatoikwy whom Ptolemy Philopator—according to 
Polybius—called out in answer to the threat of a Syrian invasion, 
their establishment in the Fayyum may be regarded as an inter- 
mediate link between the Chaldzeo-Persian system of transpatria- 
tion and those settlements of Roman veterans to defend the borders 
of the empire, out of which (among other things) it seems likely that 
mediaeval Feudalism sprang. 

The mention of inspectors of horse (imzocxézo:) and of the settlers 
who have not yet come to the settlement (rijs éxyorijs rév cttw 
éxnypéver) seems to show a deliberate policy at work, though it 
must be admitted there seems no trace of that subinfeudation and 
private jurisdiction which are elements of true feudalism. 

The tie, however, which bound his mercenaries to Ptolemy must 
have been so far feudal as being founded much more upon a reci- 
procity of service and protection than upon any supposed com- 
munity of blood, and even if every settler held directly of the king, 
yet that would not of itself necessitate the Fayyum’'s being less 
strictly feudal than was England after the Conqueror’s great 
assembly of all his tenants on Salisbury Plain. 
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The kingship of the royal pair is ‘never territorially defined, 
while another point of discrepancy from mediaeval feudalism is 
to be observed in Arsinoé’s giving her name to, instead of taking 
a name from, a place. 

Each of these Fayyum wills falls into well-marked divisions 
which I have endeavoured to exemplify as follows, piecing 
together actual phrases occurring in different wills. 

I. First comes the date in this style :— 


‘In the reign of Ptolemy son of Ptolemy and Arsinoé, gods- 
brethren t brethren” in Ptolemaic titles must be understood in the 
sense of the German “ Geschwister ”—brother and sister—and the 
heinous incest of Ptolemy's second matrimonial venture followed not 
only the mythical example of Osiris with Isis and of other heathen 
deities galore but the historical examples of many Pharoahs besides 
the great Rameses, whose colossal statue has been just discovered in 
rose granite near Aboukir; and set an example—if either dynasty 
had dreamt of it—to equally blasphemous Inca royalties all the world 
away in Peru!], the ninth year, Apollonides, son of Moschion, being 
priest of Alexander (i.e. the Great), and of the gods-brethren and 
of the gods-benefactors, the Canephorus (a priestess) of Arsinoé 
Philadelphus being Menekrateia, daughter of Philammun [often 
“for the second time,” though the priesthood was eponymous] on 
the tenth day of the month Thoth [Owvd, or “of Daisios,” using 
now the Macedonian, now the more accurate Egyptian calendar, or 
both] in Crocodilopolis of the Arsinoite nome.’ 

II. Then comes a phrase intended to preclude dispute as to testa- 
mentary capacity :— 

‘ Being of sound mind and good understanding,’ roéy cal dpovér. 

IIL. ‘Kalas, the Macedonian [another testator is a Libyan, 
another a Syracusan, while the presence of a village named Saudpeca, 
coupled with other evidence, makes it almost certain there were 
Hebrews among the settlers], son of Deinias, made the following 
disposition (rade d:€0ero), being eighty years old, of the guards 
[another is described as a “man of business,’ if that be the 
meaning of the new noun yxpnoripuos], tall, curly-haired.’ 

Others are described as of ‘ middle height’ or ‘ with a poor beard’ 
(exavordéywv), ‘olive complexioned, a scar under his left eyebrow,’ 
&e., &e. 

IV. Then comes the disposing part, prefaced by a euphemistic 
phrase intended doubtless to disarm the awful apprehension lest 
death should ensue the more rapidly in consequence of making a 
will :— 


‘May I be in good health and manage my own affairs as I 
choose. If, however, I suffer anything human, I leave my income 
from the treasury [or “my property in the furnaces of the Arsinoite 
nome’ 


’ 


; or “ the debts due to me” or “ my corseleteer’s girdle ”| and 
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my horse and armour to my son Peisicrates, my allotment to 
Deinon, my securities to my wife.’ 

This part of the will in one case concludes with a phrase which 
means (with all deference to the able commentator) not ‘ nothing to 
nobody else, but ‘not nothing to nobody else,’ a triple negative 
which is logically more defensible than the commoner Greek double 
denial. 

Here often follow such provisions as :— 

‘For the mourning at my funeral I leave the following pro- 
vision to wit:—***. I set free my son Ammonius and his mother 
Melaenis [or possibly “the negress.” Another will liberates 
“Semele and the six children she now bas], provided they stay 
with me as loug as I live. I set free others of my slaves to wit :—’ 

V. ‘I leave as executor (or trustee, éairpozov) Pyrrhus’s son, the 
Heracleote.’ 

[Later wills generally say :—‘I choose as executors King Ptolemy, 
son of Ptolemy and of Arsinoé, gods-brethren, and Queen Berenice, 
King Ptolemy’s sister and Queen, and their children.’ | 

VI. Then follow the names and descriptions of the witnesses, of 
whom there were normally six, a contract with six witnesses (cvy- 
ypapn @& papripwr) being a technical term, as we learn from another 
papyrus, to distinguish one class of documents from others, such as 
a conveyance on sale, which required sixteen witnesses. 

Before Mr. Petrie’s find in the Fayyum it was known to scholars 
that a Greek testator must be ed ¢porér, or at least od tapavodr ; 
that wills were kept in public archives, and that it was important 
to have numerous witnesses. 

We knew further that Isaeus speaks of solemn imprecations at 
the end of a will—a feature conspicuous. by its absence in the 
Fayyum wills, which have no concluding formula at all. He adds 
‘that no one bequeaths to his sons, who are heirs by law of his 
property, and possibly this may be the case as to the real property 
of the Egyptian Greeks, for we only find the land (the xAjpos) men- 
tioned in one fragment, unfortunately with the context so muti- 
lated that we cannot tell more about it. 

As to all other property, however, these wills contain several 
bequests to at any rate single sons as sole beneficiaries ; and a phrase 
in the will of Demetrius, son of Deinon (237 B.c.), Plate XIV, ll. 
9, 14, 15, xaraAymrdvw ta in[dpyorta...]... Ta 8& Aowwa boa... ww 
...[xt]noGua. . . xara[Aeizw, suggests that even after-acquired 
property may have been controlled by the will. 

Another Greek will, probably of about the same date with these, 
has been known to scholars since 1750, and Professor Mahaffy very 
pertinentlv bespeaks more careful attention to a document which, 
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even taken alone, might well ‘lead the jurists to reconsider the 
position they have maintained that the full and free right of 
bequeathing was not admitted or practised till its development by 
Roman lawyers and in Roman society. Freedom of bequest, indeed, 
whether because they were not of Latin race, or were highly or were 
not highly civilized, or for whatever reason, seems to have been 
complete among these Hellenists, and to have been ungrudgingly, 
perhaps even pityingly extended to an octogenarian sojourner 
(zapemidnpuos), whose will enured to the exclusive behoof of a certain 
Axiothea—apparently not even his connection by marriage ! 

How far removed is this from the testacy permitted at Athens 
only to Athenians-born, and only if they were childless and free from 
female influence! Gfcoy & cai rotro évOvunOijva Ste Soot pi) ewETOLnvTO 
GAN’ joay repuxdres yrijoiot rovras 6 véuos diiwow ediv dmavdes elci 
biddecOa ra éavtdv. 6 rolvuy rathp iyuav éexeroinro id Tod diyov 
moXitns. date ovde xara roiro Efnv aire didderOar diadrxnv. 


oxéwarde 8% Kai didte odd’ Gy Aras tis 3} Kvpids eore tod ra aidrod 
diadlcar edv pr €d ppory’ vooodrra dé 7 happaxGrta 7 yuvatkl TeOdpevor 
i) xd ynpGs 7 brd pandy i txd dvdyxns twos KatadnPOévta axvpov 
xeAevovow eivat of vouor. (Demosthenes, xara Srepavov Yevdoyaprupiwr, 
IL. 433.) 

Woman seems, on the other hand, to have been very independent 
in the Fayyum, as ber guardian (xpos), elsewhere indispensable, is 
only once mentioned. This single mention occurs (Plate XX1I) in a 
will from which it might be argued that no Mortmain Act was in 
force under the Ptolemies. 

Perhaps, however, even if there had been a Mortmain Act no 
king would have found heart to put it in operation against the will 
of a Libyan who left two adjoining town houses—the abuttals 
neatly veering all round the compass—for a shrine for the cult of 
the reigning queen and her mother! 

Since most of the above was written Prof. Mahaffy, in The 
Athenaeum, Nov. 7, 1891, has described a new discovery which 
enables him to make the following suggestion as to the evidently 
somewhat ill-distinguished regal and religious rights in the third 
century B.C. :— 

‘One thing seems plain. Altars were the recognized mark 
of houses in which soldiers or public servants could find billets ; 
and the owners, while they were afraid to destroy them, had 
moved them into an inconspicuous place inside a built-up door. 
The order is to rebuild them in a place where everybody can 
see them. I can find no other meaning than a//ar or plat- 
form for the Greek word [Swyds], and therefore feel that we are 
in presence of a novel fact. The only suggestion which occurs 
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to me is that in every city a certain number of houses or of build- 
ing plots were granted by the Crown on condition of supplying 
billets when required. This lien or duty to the Crown was pub- 
licly designated by an altar to the deified sovereign, which may 
have had little more religious meaning than the royal coat of arms 
now set on state buildings. To destroy these altars may have 
been a grave crime, not so to move them to a new place in the 
house. Such a hypothesis would account for the statements in 
this curious document.’ 


Verily, one feels tempted to extend the hypothesis even further, 
and to ask whether the ‘fathom-long animals in stone’ ((@a A‘@wa 
retpanyxn), Which Aristotle, by his will, left instructions for erect- 
ing ‘in Stageira to Zeus Soter and Athena Soteira’ (Diogenis 
Laertii de vitis, dogmatis et apophthegmatis eorum qui in philo- 
sophia claruerunt. Lib. V. Aristoteles segm. XVI), were not really 
the lion and the unicorn! 

The legal documents other than wills are less interesting, but one 
records a judgment or arbitration, with the names of the parties, 
and of the judges or arbitrators. Another is a bond charging the 
obligor’s realty. Professor Mahaffy renders conjecturally: ‘1 under- 
take to make a return of the produce of my parks (rapadeicwv) to 
the amount of 450 drachme, and promise to pay the half in the 
month Payni and up to the month Epeiph in the current year. 
But concerning the debts charged against me which I dispute, I 
shall submit to the decision of Asclepiades, and if I be not acquitted 
but the ease be decided against me, I shall give an additional bond 
in the month Mesor®, and if the whole be not paid then, I will pay 
50 per cent. over and above the money (as fine), and let the 
recovery of this be the summary process of recovering moneys due 
to the Crown.’ 

Another is an account for the measurement of works, apparently 
in the delimitation of allotments. 

One of the most curious features of these documents are some 
entirely new ideograms, of which one seems to stand for drachmae, 
another for years, another perhaps for centurion, while some cannot 
be at all satisfactorily interpreted. But, however interesting, they 
shed at present no further light upon Ptolemaic Conveyancing. 


E. P. Fry. 














MARRIED WOMEN’S DEBTS. 


FUNHE great majority of Englishmen are content to remain in a 

blissful state of ignorance of the rules which decide their 
rights and liabilities in the ordinary transactions of every-day life. 
It is true that many of them are guided by certain authoritative 
rules well known to the lay mind and phrased in non-legal 
language ; an example is the following: ‘If you take care not to 
put your name to a piece of paper you are not bound by any con- 
versation relating to the selling or letting of land or a house.’ 
And another is, ‘That since the Act of 1882 a married woman is 
ju:t as much bound by a contract as she would be if she were 
unmarried.’ It is the object of the present paper to show how 
far the latter statement fails of being true. In the nine years 
that have passed since the Act came into force there have been 
numerous decisions on the subsections of section 1 which deal with 
the contracts of married women. It may be doubted whether 
the Courts have in all cases interpreted these subsections in the 
manner intended by those responsible for the wording of the Act. 
And in more than one instance the judges have confessed that they 
have decided the case in a certain way with great reluctance, be- 
cause they felt that they were constrained by the words of the 
statute. In other instances they have allowed that the law on this 
subject is in an anomalous condition, and have excused themselves 
on the ground that they only declare the law, and that if the law 
as declared by them is anomalous it is a matter for the legislature 
to remedy. 

The portions of the Married Women’s Property Act, 1882 (45 & 
46 Vict. c. 75), dealing with this subject are :— 

Sect. 1, subs. 2. A married woman shall be capable of entering 
into and rendering herself liable in respect of and to the extent 
of her separate property on any contract, and of being sued 
—in contract—in all respects as if she were a feme sole, and her 
husband need not be joined with her as defendant—and any 
damages or costs recovered against her in any such action or pro- 
ceeding shall be payable out of her separate property and not 
otherwise. 

Sect. 1,subs. 3. Every contract entered into by a married woman 
shall be deemed to be a contract entered into by her with respect 
to and to bind her separate property unless the contrary be 
shown. 
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Sect. 1, subs. 4. Every contract entered into by a married 
woman with respect to and to bind her separate property shall bind 
not only the separate property which she is possessed of or entitled 
to at the date of the contract, but all separate property which she 
may thereafter acquire. 

To all appearances these three clauses are a tolerably complete code 
on the subject. It is true that in no case isthe property of a married 
woman referred to without the adjective ‘ separate,’ but the com- 
bined effect of sect. 1, subs. 1, and of sect. 5 is that all the property 
of a married woman, ‘her title to which, whether vested or con- 
tingent, and whether in possession, reversion, or remainder,’ accrued 
after January 1, 1883, is her separate property within the meaning 
of subsections 2, 3 and 4 of section 1. The real difficulty which the 
judges have found in interpreting these subsections has arisen from 
the words in sect. 19: ‘ Nothing in this act shall interfere with or 
render inoperative any restriction against anticipation at present 
attached or to be hereafter attached to the enjoyment of any pro- 
perty or income by a woman under any settlement, agreement for 
a settlement, will, or other instrument.’ These words are in effect 
an interpretation clause of the words ‘separate property, and shew 
that in each case in section 1, subsections 2, 3 and 4, they must be 
used as equal to ‘so much of her separate property as is not subject 
to any restraint on anticipation, a cumbrous expression which 
in this paper will often be represented by the words ‘free separate 
property.’ (See the judgment of Day J. in Braunstein v. Lewis '.) 

It was laid down long ago in //aydon’s case (3 Rep., 7 B.) that one 
of the most material things to consider in construing an Act of 
Parliament is the state of the law before the Act and the defect in 
that law which the Act was intended to remedy. In 1881 the atten- 
tion of the profession was called to the decision of the Court of 
Appeal in Pike v. Fitzgibben*. The Lords Justices there reversed the 
decision of Malins V.C., and decided that as the law then stood the 
contracts of a married woman could only be enforced against the 
identical free separate property, or the residue of the free separate 
property (remaining to her at the date of the judgment) which she 
had possessed at the time of entering into the contract. James 
L.J. stated that ‘it must be taken to be the distinct and deliberate 
judgment of the Court of Appeal that the proper enquiry to be in- 
serted was what was the free separate property which the defendant 
had at the time of contracting the debt or engagement, and whether 
that separate property or any part of it still remained, and was 
capable of being reached by the judgment of the court?’ The result 


? Braunstein v. Lewis (1891), 64 L. T. N.S. 265 ; Day J. 
2 Pike v. Fitegibbon (1881), 17 Ch. D. 454; James, Brett, and Cotton L.JJ. 
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was that the free separate property of the married woman at the 
date of the contract was the only source from which the creditor 
could hope for satisfaction of his claim, and the married woman had 
the privilege of effectively defeating his hopes by alienating that 
special fund at any time between the date of the contract and the 
date of the judgment against her. 

This was thought to be a hardship on the creditor, and it was in 
this state of affairs that the Act was passed, and it is here proposed 
to give an account of the more striking decisions on this subject, 
and to explain (1) how much special matter the creditor of a mar- 
ried woman is required to prove, and (2) what are his rights against 
his debtor when he has brought the trial to a successful issue. 

(1) The special matter that the plaintiff is required to prove in 
an action on a contract entered into by a married woman beyond 
that which is sufficient in a similar action against a man. 

(2) The plaintiff must prove that at the time of entering into the 
contract the defendant was in possession of separate property free 
from any restraint upon anticipation. 

Palliser vy. Gurney’ was an action tried in the City of London 
Court for the price of goods sold and delivered. The defendant 
admitted the sale and delivery of the goods, but the plaintiff was 
not provided with any evidence that the defendant was possessed 
of free separate property when the goods were ordered. He was 
non-suited, and Lord Esher M.R. and Lindley and Lopes L.JUJ., 
sitting as a Divisional Court, affirmed that decision. ‘To entitle 
the plaintiff to succeed he must prove the existence of some 
separate property at the time of entering into the alleged con- 
tract.’ 

Notwithstanding this decision in January of this year the plaintiff 
in Braunstein v. Lewis* attempted to establish his claim before Day 
J. In this case the defendant was entitled to very considerable 
property, but all of it was subject to a restraint upon anticipation. 
The plaintiff was a solicitor, and he had a bill against the defendant 
for £'400 in respect of the defence of an action on her behalf. On 
August 9, 1887, the defendant executed a deed purporting to be a 
mortgage of her separate estate to secure the payment of the £400. 
The defendant admitted that on August 4 and on August g she 
had drawn from her bank #50 and #57 respectively, and said that 
thereby her banking account was overdrawn by £88, but she also 
stated that she had spent the whole of the £107 before the deed 

* In re Shakespear (1885), 30 Ch. D. 169; Pearson J. Palliser v. Gurney (1887), 
19 Q. B. D. 519; Lord Esher M.R., Lindley and Lopes L.JJ. This case was confirmed 
in the Court of Appeal in Stogdon v. Lee (1891), 1 Q. B. 661. See also Tetley v. Griffith, 


(1887,) 57 L. T. 673. 
2 Braunstein v. Lewis (1891), 64 L. T. N.S. 265; Day J. 
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was executed, so that the interesting question whether the posses- 
sion of, say, twenty-five sovereigns in her purse, though her bank- 
ing account was overdrawn more than three times that amount, 
would have been sufficient under subsection 3 to support a con- 
tract to pay £400 (vide p. 67, infra) was not open for decision. 
Day J. decided that ‘at that time this woman had no capacity to 
make this contract (i.e. to execute the mortgage) under the statute 
or otherwise, and that she is entitled to judgment with costs.’ The 
only basis of the action, and the only case cited by the counsel for 
the plaintiff in his first speech, was Whittaker v. Kershaw’. There 
the Court of Appeal had decided that a married woman, though 
she had no free separate property, was liable to judgment in an 
action to compel her to refund to executors the amounts paid by 
them in respect of calls on shares in a joint stock company which 
had been bequeathed to her by their testator, but which had not 
been transferred to her at the date of the payment of the calls: The 
Lords Justices distinguished the case from one of contract. ‘The 
power to contract is distinct from the liability to be sued, for the 
section says that she shall be liable to be sued in contract or in tort 
or otherwise. We cannot disregard the words “or otherwise,”’ per 
Cotton L.J. ‘The effect of sect. 1, subs. 2 as it appears to me is to 
allow a married woman to be sued in respect of anything in respect 
of which a man could be sued subject to this, that her power to 
contract is limited, and the remedy is confined to her separate 
estate,’ per Fry L.J., so that the Lord Justice emphasizes the dis- 
tinction to which Day J. gave effect in the later case. ‘The power 
of a married woman to contract is limited’ by her possession of 
free separate estate at the time the contract is entered into. 

Everett v. Paxton®, decided by a Divisionai Court on April 23 of 
last year, is an interesting example of the effect of this require- 
ment. The lady had no free separate property save some furni- 
ture, but she received an income of £300 per annum from the 
solicitor to the trustees of her marriage settlement, which was paid 
to her in varying amounts and at irregular intervals. She lived 
in her house rent free, and had the power to, and occasionally 
did, sublet it, and on such occasions she received the rent. The 
plaintiff was a grocer, and he sued in the Eastbourne County Court 
for the balance of his account, which amounted to #53 198. 4d. for 
goods supplied from time to time between January, 1888, and May, 
1889. The County Court Judge found for the plaintiff, and in the 
Divisional Court the Judges differed as to the proper inference to 
be drawn from the facts, but Smith J. (whose judgment prevailed) 

1 Whittaker v. Kershaw (1890), 45 Ch. D. 320; Cotton, Bowen, and Fry L.JJ, 
* Everett v. Paxton (1891), 7 T. L. R, 465 ; Smith and Grantham JJ, 
VOL, VIII. F 
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decided that the plaintiff could only recover in respect of those 
items in his account which he could prove to have been ordered by 
the defendant when she had in her possession some of her income 
received from her trustees and as yet unspent ; that if the plaintiff 
wished, he might attempt to establish his case on this footing at a 
new trial on condition that he first paid all the costs as yet 
incurred, and that otherwise there should be judgment for the 
defendant with costs. In this case there was no question as to the 
justice and propriety of the plaintiff's claim, but the result shews 
that a married woman, who is in receipt of a handsome income, 
which is subject to a restra.at upon anticipation, may be under no 
legal liability to pay her tradesmen’s accounts if she is astute to 
give her orders after she has parted with the whole of the last 
instalment of her income. Doubtless such cases as Lverett v. Paxton 
are not common, but when they do occur they bring additional 
discredit on the law of England. 

(4) If the plaintiff prove that at the date of the contract the 
married woman was in possession of some free separate property, 
then there is a presumption that she contracted with respect to and 
to bind her separate property, unless the contrary be shown (sect. 1, 
subs. 3). 

At first the onus lies on the plaintiff to establish the possession 
of free separate property ; then the burden of proof is shifted to the 
defendant, who has to show that she did not enter into the alleged 
contract with respect to or to bind her separate property. 

Two decisions on this point may be referred to. In Harrison v. 
Harrison* the contest was about the costs of the solicitor who had 
acted for the wife in a divorce case which had resulted in a decree 
for the dissolution of the marriage on her petition. At the time of 
the petition the wife was entitled to considerable separate property, 
but it was included in her marriage settlement and was held to her 
‘sole, separate and inalienable use.’ The Court of Appeal reversed 
the decision of Butt J., and decided that these words were equiva- 
lent to a restraint upon anticipation and that ‘the contrary was 
shown’ as required by subsection 3. ‘The fact of the separate 
estate being inalienable precludes the suggestion that the contract 
she made with the solicitor was made in respect of that separate 
estate, per Cotton L.J. ‘It turns out that the property was in- 
alienable. That, in my judgment, “shows the contrary” to the 
assumption that the contract was entered into by this married 
woman with respect to her separate property, for she cannot be 
deemed to have entered into a contract with respect to property 
that she could not alienate, per Fry LJ. 

1 Harrison v. Harrison (1888), 13 P. D. 180; Cotton, Bowen, and Fry L.JJ. 
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In Leake v. Driffield’, the married woman had an income of #107 
per annum settled to her separate use without power of anticipa- 
tion. In November, 1884, she and her husband arranged that she 
should clothe herself and her children from her income of #107. 
The plaintiffs were certain drapers, and they brought an action in 
respect of clothes supplied between March, 1884, and May, 1886. 
The defendant had promised to pay for the clothes herself, and had 
always intended to do so. The County Court Judge gave judg- 
ment for the plaintiffs on the ground that the contract was valid 
at its inception, because at that time the defendant possessed some 
free separate estate, the wearing apparel of herself and her children, 
though she had no other property with respect to which she could be 
deemed to have contracted. The Divisional Court gave judgment 
for the defendant. ‘She cannot be presumed to have contracted 
with respect to property that she could not do without,’ per 
Mathew J. ‘It would be absurd to assume an intention in the 
defendant to enter into a contract under which she was professing 
to bind her own and her children’s clothes, per Wills J. 

It is submitted that these two cases leave the interpretation of 
subsection 3 in «n unsatisfactory state: for the latter case seems to 
introduce the further requirement that there must be some neces- 
sary relation between the amount of the free separate property in 
possession at the date of the contract and the amount of the 
liability which the married woman incurs by the contract. To 
take a concrete case : a married woman, with no other free separate 
estate save two sovereigns in her purse and the clothes she is wear- 
ing, on the same day orders groceries to the value of £1, a sealskin 
jacket worth fifty guineas, and jewellery worth two hundred pounds. 
She pays for nothing: the goods are delivered in due course, and 
consumed or used. She fails to pay the bills. Can the several 
shopkeepers bring actions against her with a reasonable hope of 
success? The judgment of Smith J. in Everett v. Paxton is decisive 
that the grocer would be successful if he could prove that the two 
sovereigns were in the purse of the defendant when she gave him the 
order. And the mantle-maker and the jeweller might hope to dis- 
tinguish their cases from Leake v. Driffield on the same ground, but 
the mantle-maker would be met by the forcible argument that the 
defendant cannot be deemed to have entered into a contract to pay 
fifty guineas with respect to and to bind two sovereigns; and if 
the Court were persuaded to hold that the possession of the two 
sovereigns was sufficient to support the contract to pay fifty 
guineas, would it be sufficient in the case of the jewellery worth 

* Leake v. Driffield (1889), 24 Q. B. D. 102; Mathew and Wills JJ. See also 61 


L. T. N. S. 771, for another and somewhat different report of the same case, 
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two hundred pounds? In Leake v. Driffield’, Wills J. intimated that 
the possession of a ‘scintilla of property, bought with the income 
and so free from restraint, would not be sufficient. The ra/io 
decidendi that case was that the defendant could not be deemed to 
have contracted with respect to property that she could not do 
without! Would the case have been decided in the same way if 
the ‘property’ had been an extensive wardrobe, valuable pictures, 
horses, &c.?_ Would the same reasoning apply to a gold repeater 
worth thirty or forty pounds, and to a Waterbury watch in a 
house where there was no clock ? 

(c) Is it necessary that the plaintiff should prove that the married 
woman (the defendant) is in possession of free separate property at 
the date of the judgment ? 

In Downe v. Fletcher Lord Coleridge and Mathew J. decided 
that such proof is not necessary when the debt was contracted 
before marriage, though the marriage had taken place since the 
coming into operation of the Act of 1882; but in the course of a 
short judgment the latter judge said ‘such evidence may perhaps 
be necessary as regards a debt contracted during coverture.’ It is 
submitted that it is unnecessary. There is no case known to the 
writer which decides the point, but the policy of the decisions has 
been to preserve to the married woman unimpaired by any tem- 
porary extravagance the separate property, the income from which 
one is restrained from anticipating. This is adequately provided 
for by the terms of the judgment in use where a married woman is 
an unsuccessful defendant, and there seems to be no reason 
grounded on principle why the plaintiff should not have the satis- 
faction of having the judgment entered in his favour, and thereafter 
takes his chance of finding some property liable to satisfy it. There 
are some hints that the judges would look favourably on such an 
argument. By a question asked during the argument in Whittaker 
v. Kershaw* Bowen LJ. intimated that he had no determined 
opinion on the point. In Jleager v. Pellew*® the judgment was 
obtained without any objection from the female defendant that she 
had no free separate property, though Brett M.R. expressly said 
that there was no evidence that she had any (p. 976). Arguendo 
the case of Conolan v. Leyland* before Chitty J. the point was put 
neatly by Romer J.: ‘ The courts simply gave the order for what it 
was worth, and then if she had no separate property it could not 
be enforced.’ 


' Downe v. Fletcher (1888), 21 Q. B. D. 11 ; Lord Coleridge C.J. ; and Mathew J. 

2 Whittaker v. Kershaw (1890), 45 Ch. D. 320. 

3 Meager v. Pellew (1884), 14Q. B. D. 973; Brett M.R., Baggallay and Bowen L.JJ. 
* Conolan v. Leyland 1884), 27 Ch, D. 632. 
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(2) The rights of the plaintiff against a defendant married woman 
after he has brought the trial to a successful issue. 

The statute says ‘and any damages or costs recovered against 
her in any such action shall be payable out of her separate property 
and not otherwise,’ sect. 1, subs. 2. It is unnecessary to refer at 
any length’ to the case of Draycott v. Harrison’, for that decision was 
subsequently confirmed and the law was settled by the Court of 
Appeal in the famous ease Scoft v. Morley*. There Kekewich J. as 
vacation judge made an order under sect. 5 of the Debtors Act 1869 
against the female defendant, and committed her to prison for six 
weeks for non-payment of a judgment debt. The Court of Appeal 
reversed this decision on the broad ground that the creditor of a 
married woman is to obtain satisfaction from her separate property 
and ‘not otherwise’: that the act created a proprietary and not a 
personal liability; that the debt is only due from the married 
woman ‘sub modo’; that she can only be compelled to pay it out 
of her free separate property. This case has settled the practice 
and execution on a judgment obtained against a married woman is 
‘limited to her separate property not subject to any restriction 
against anticipation unless by reason of sect. 19 of the Married 
Women’s Property Act 1882, the property shall be liable to execu- 
tion notwithstanding such restriction *.’ 

It has been mentioned that before the Act of 1882 the contracts 
of a married woman bound only the free separate property which 
she was possessed of or entitled to at the date of the contract. 
Sect. 1, subs. 4 was intended to alter the rule laid down in the case 
referred to *, and it enacted that the contract of a married woman 
should bind ‘also all separate property which she may thereafter 
acquire, and the law is clear that the creditor can call in aid to 
satisfy his debt all the free separate property in the possession of 
the married woman at the date of the execution on the judgment 
whether such property was acquired by her before or after the date 
of the contract. 

But if the coverture should be determined before the creditor has 
brought his action, what is his position? If the marriage be dis- 
solved by the death of the husband it might be argued that the 
creditor has lost his remedy, for it could only be exercised against 
the free separate property of the wife and the law knows not ‘the 
separate property’ of a feme sole. And it is doubtful whether Sur- 
nam Vv. Wharton® would be decisive of this case in favour of the 
creditor. There the wife predeceased the husband and he was her 


! Draycott v. Harrison (1886), 17 Q. B. D. 147 ; Mathew and Smith JJ. 

2 Scott v. Morlay (1887), 20 Q. B. D. 120; Lord Esher M.R., Bowen and Fry L.JJ. 

® 20 Q. B. D. 132. * Pike v. Fitagibbon (1881), 17 Ch. D. 454. 
> Surnam v. Wharton (1891), 1 Q. B. 491, 
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legal personal representative within the meaning of sect. 23 of the 
Act. And it was held that to the extent of her separate property 
that had devolved upon him at her death, he was liable to repay 
money that had been borrowed by his wife. And the Court de- 
clared that ‘the determination of the coverture does not free from 
liability property that would have been liable if the coverture had 
continued : such property, if it could have been attached during the 
coverture, does not become free from that obligation because it 
ceases to be separate property by the death of the husband or the 
wife.’ But it must be remembered that in coming to a decision in 
favour of the plaintiff in that case the court was materially assisted 
by sect. 23 of the Act which would not apply where the death of 
the husband terminated the coverture. 

But where the husband died before the wife, it has been decided 
that the creditor who obtains judgment against the widow in 
respect of a debt contracted during the marriage has no greater 
rights than he would have had if the husband had not died, and 
that he can only take in execution the free separate property of the 
wife possessed by her on the day of the death of the husband. In 
Beckett v. Tasker’ the wife was possessed of certain real estate 
which by a post-nuptial settlement was limited to her for life ‘ for 
her separate use without power of anticipation.’ On July 6, 1885, 
during the coverture she joined in making a joint and several pro- 
missory note. On October 13, 1885, the husband died. On August 
10, 1886, judgment was signed against the wife in default of appear- 
ance to a claim in respect of the promissory note, and the plaintiff 
attempted to satisfy his claim out of the rents and profits of the 
real property which had been included in the settlement on the 
ground that the restraint against anticipation had been removed by 
the termination of the coverture. The Court refused the applica- 
tion on the ground that the married woman only contracted to bind 
the free separate property of which she was possessed at the date 
of the contract or which she afterwards acquired during the cover- 
ture. Wills J. said, ‘I think that the words (of sect. 1, subs. 4) 
apply to married women and not to widows, and apply only to all 
separate property which the married woman and not the widow 
may thereafter acquire.’ This interpretation of that subsection was 
confirmed in Pelton v. Harrison* by the Court of Appeal. The facts 
in the latter case could not be distinguished from those in Beckett v. 
Tasker’, Kay LJ. said that this subsection was passed in conse- 
quence of the decision in Pike v. Fitzgibbon *, and was only intended 


B. D. 7; Day and Wills JJ. 
L. R. yok Lopes and Kay L.JJ. 
Ch, D. 4 


' Beckett v. Tasker (1887), 19 Q. 
? Pelton v. Harrison (1891), 7 T. 
> Pike v. Fitegibbon (1881), 17 C 
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to alter the law as there laid down. ‘The Act of 1882 relates to 
married women and to married women only. It does not relate to 
a woman who is not actually under coverture.’ 

If these decisions be correct it is somewhat startling to find that 
if the widow marry again the free separate property tha. she may 
acquire during the continuation of her second coverture is liable to 
be taken in execution to satisfy the debts contracted during her 
first marriage, though this same property would not have been 
liable in this way if she had remained a widow. Yet it is so. In 
Jay v. Robinson*, which was decided before the decision of the Court 
of Appeal in Pelton v. Harrison *, a judgment for £180 and costs had 
been recovered against the defendant in August, 1886, when she 
was living with her first husband. In June, 1888, the defendant 
obtained a decree absolute for the dissolution of her marriage. In 
August, 1888, the defendant applied for an order varying the settle- 
ment made on her marriage. In June, 1889, the defendant married 
again, and by a settlement made in contemplation of the second 
marriage it was provided that such sum, as should in the result of 
the application to vary the previous settlement be directed to be 
paid to the defendant, should be vested in the trustees of the second 
settlement in trust to pay the income to the defendant for her 
separate use without power of anticipation. In July, 1889, an 
order was made on the application which directed that #5000 
should be paid over to the trustees of the second settlement accord- 
ing to the terms thereof. The plaintiff in the original action 
applied for a receiver in respect of the #5000 in order to satisfy 
therefrom his judgment for £180 which he had recovered in August, 
1886. The Court of Appeal reversed the decision of the Divisional 
Court and allowed the application. There were two questions in 
the case. (1) Whether the obligation of a married woman con- 
tracted during her former coverture was ‘a debt contracted before 
marriage’ within the meaning of sections 13 and 19 of the Act of 
1882? If yes, then the second settlement was inoperative against 
the applicant. (2) Whether the words ‘separate property which 
she may thereafter acquire’ in sect. 1, subs. 4 includes separate pro- 
perty acquired during a second or other subsequent coverture ? 
The Court of Appeal answered both these questions in favour of 
the creditor, and in Pelton y. Harrison * the argument mainly turned 
on the effect of this decision on the previous case, Beckett v. Tasker ®. 
But it was held that the latter case was unshaken, though Kay L.J. 


1 Jay v. Robinson (1890), 25 Q. B. D. 497.3 3 Lord Esher M.R., Fry and Lopes L.JJ. 
2 Pelton v. Harrison (1891), 7 T. L. R. 6 
> Beckett v. Tasker (1887), 19 Q. B. D. 
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allowed that the law as declared in these decisions was in a very 
anomalous position. 

The effect of the cases which deals with the rights of the creditor 
after the termination of the coverture may be thus summed up. 

(1) If the death of the wife terminate the coverture, her free 
separate property is as liable in the hands of her legal personal 
representatives as it would have been if she were still living. 

(2) If the wife survive the termination of the coverture during 
which the debt was contracted. 

(a) It is doubtful whether such free separate property as she 
possessed during the coverture would remain liable '. 

(8) No subsequent addition to her property while she remained 
a widow would be liable to satisfy a debt contracted during her 
previous coverture or covertures. 

(y) lf the widow remarry, then any free separate property of 
which she is possessed during her second or any subsequent cover- 
ture, whenever it was acquired, is liable to satisfy debts contracted 
during the previous marriage or marriages, and no settlement of 
such property by her is operative against a creditor in respect of 
such a debt. 

The path of the creditor of a married woman is strewn with so 
many difficulties that it is some satisfaction to close this paper with 
the mention of a case which decided that the creditor who has pro- 
ceeded to judgment may obtain « garnishee order and attach in 
execution sums payable by third parties to the married woman *. 


Ernest C. C. Fira. 


' In Holfly v. Hodgson (1889), 24 Q. B. D. p. 108, there is an ‘ obiter dictum’ by 
Lindley L.J. to the effect that the free separate property would remain liable. 

? Holtly v. Hodgson (1889), 24 Q. B. D. 103. Lord Esher M.R., Lindley and Lopes 
L.JJ. 























THE ‘QUADRIPARTITUS!*. 


7" all students of the law of the Norman period, or of earlier 

periods, this book will for a long time to come be, not 
merely important, but indispensable. All such students have pro- 
bably heard that Dr. Liebermann—who first made himself known 
to Englishmen by a tract on the Dialogus de Scaccario, who has 
since done many a good turn for English history, who received the 
high honour of being chosen to edit among the Monumenta Ger- 
maniae the English chronicles bearing on German affairs, who 
shows some twice a year in the pages of Quidde’s Zeitschrift that 
he has read every book, every pamphlet, every article, however 
ephemeral, that concerns medieval England—has for a long time 
past been engaged on a new edition of the Anglo-Saxon laws. In 
the course of that task he of course has had to face the ancient 
Latin translation of those laws—Schmid’s ‘ Vetus Versio ’—a docu- 
ment of very great value to any one who would criticise or restore 
the English text, and one which is a primary authority for some 
dooms of which the English text is lost. And then also he has had 
to face a document less known to English readers, namely, what 
seems to be the preface of a Latin treatise on law. It ends with 
words which tell us that its first book will contain the English 
law done into Latin, that the second will give us certain writings 
necessary to our time, that the third is about legal procedure, and 
the fourth about theft. After arduous labour among the manu- 
scripts, Dr. Liebermann has come to a theory of which we shall 
here give a very brief outline. . 

In the reign of Henry I some one set himself te translate the 
old dooms into Latin. To all seeming he was not an Englishman 
by race, and English was not his natural tongue ; indeed he had to 
teach himseif English, at least the English of the previous century, 
as he went on with his work. He was not a monk ; he was a secular 
clerk, living in Wescex, and, it may well be, at Winchester. In some 
way or another he was closely connected with Archbishop Gerard of 
York. It is possible that he was employed as a clerk in the king's 
court or exchequer. We have more than one edition of his work ; 
these can be distinguished from each other by the author's increasing 


* Quadripartitus, Ein Englisches Rechtsbuch von 1114 ... von F. Liebermann. 
Halle, 1892. x and 168 pp. 
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mastery of the old English language, though to the end he was 
capable of making very bad mistakes. As the work grew he con- 
ceived the project of adding to the Latin version of the dooms three 
other books and of calling the whole result Liber Quadripartitus. 
The preface mentioned above was to have been the preface of this 
work. It was written in or about 1114. The second book—which 
was to contain guacdam scripta temporis nostri necessaria—was written 
between 1110 and 1118. This, after a new preface, gives the 
coronation charter of Henry I. Then apparently it intends to deal 
with the strife about the investitures ; but it gradually degenerates 
first into a string of letters in many of which Archbishop Gerard is 
concerned, and then into a defence of the archbishop, who is already 
dead, but has been buried like a sorcerer outside the church. As to 
the third book we had at one time some hope that Dr. Liebermann 
was going to say that he had found it. There appeared to be some 
little reason for thinking that by way of a treatise on procedure 
the compiler of the Quadripartitus had borrowed a tract from some 
civilian, a tract which is known as ‘ Ulpianus de edendo’ or ‘ the 
Pseudo Ulpian.’ But Dr. Liebermann, after a little hesitation, now 
decides that this was not so. He does not allow us to indulge a 
belief that the third and fourth books may yet be discovered ; he 
thinks that they were never written. (A whole book on theft from 
the first half of the twelfth century: what a treasure this would be !) 
He further thinks that the author did not know the Leges Edwardi 
or the bilingual Leges Willelmi. On the other hand, his work was 
largely used by the compiler of the Leges Henrici; indeed it was 
the one source from which that compiler obtained his knowledge 
of the Anglo-Saxon dooms. In some way or another these two 
men were closely related to each other. The two works come from 
the same period, the same district. The peculiar Latin of the one 
is just like the peculiar Latin of the other, and very curious Latin 
it is, very unlike what other people were writing. Dr. Liebermann 
does not say or suggest that these two writers were one man—but 
they belonged to one school. 

What is now set before us is not a full text of the quadripartite, 
or rather bipartite, book, but first an exhaustive essay about it and 
secondly a skeleton of it. The text of the first book there was 
no need to print at present, for we have long known it as the 
Vetus Versio, and when Dr. Liebermann prints the Anglo-Saxon laws, 
he will put the Latin text of each law alongside the original English 
words. But a skeleton of the first book he has given us and it 
was desirable that he should do so, for the compiler of it did not 
arrange the laws in a chronological order, and, as Dr. Liebermann 
thinks, had a reason for adopting a different arrangement. If we 
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have Schmid’s Gesetze at hand we can now easily restore this first 
book for ourselves, though no doubt we shall have a somewhat 
better and securer text of it by and by. As to the second book 
almost the whole of it is here printed, the whole, except the corona- 
tion charter which is in everybody's hand. 

Now it cannot be said that Dr. Liebermann has here published 
many things that have never been published before—though now 
and then, as for instance in Henry's well-known ordinance about 
the local courts, he gives a new reading of great value—and the 
newest things that he publishes are not the most interesting to 
lawyers. But still his work is of first-rate importance. He has 
restored to us what we may believe to be our oldest Jegal text-book, 
and he has also gone far to unravel the tangled knot into which 
the various ‘ Leges’ of the twelfth century have tied themselves. 
Of course we must not accept without consideration all the inferences 
that he has drawn about its author, the place, the time, the circum- 
stances in which he wrote. Dr. Liebermann is an extremely keen 
investigator, nothing misses his eye, and perhaps from time to 
time he is inclined to see more than there really is in one or another 
of the hardly intelligible phrases in which this half-educated clerk 
tried to express such meaning as was compatible with his grandi- 
loquence. At the moment time allows of but a hastily written 
word of welcome. Still, if hasty, our welcome must be warm ; and 
Dr. Liebermann is so careful, so laborious, so frank, that if we say 
that in the main he has proved his case, we do not think that we 
shall have to retract the judgment. On every page we see proofs 
of marvellous industry and minute accuracy. None of our medieval 
lawyers, not even the lucky Britton, has had more care lavished 
upon him than has fallen to the lot of the nameless author of the 
Quadripartitus. We shall now look forward with the highest hopes 
to the forthcoming edition of the Anglo-Saxon laws, and Dr. Lieber- 
mann must remember that behind the laws there stand the ‘ land- 
books’ erying aloud for yet another editor. An Englishman may 
be a little sorry to see, a little ashamed at seeing, that the honour 
of restoring this Quadripartitus to its proper place is won by a 
German ; but that will not prevent him paying the honour where 
it is due, or adding Dr. Liebermann’s name to the list which is 
headed by the names of Reinhold Schmid, Konrad Maurer, and 
Heinrich Brunner. 

F. W. MarrTLanp. 











THE NEW GERMAN PATENT ACT'. 


a 1877 no general system of patent law existed in Ger- 
many. In that year the first German Patent Act was passed, 
which has now been superseded by the Statute which came into 
force on the ist of October, 1891. The system created fifteen 
years ago must, on the whole, have proved successful ; for, although 
ample opportunities were given for expressions of opinion by those 
most competent to judge, the new Act—based on the report of a 
Commission of technical experts and on the subsequent recommen- 
dations of a select committve of the Reichstag—has not introduced 
any change of principle, and has left untouched the general scheme 
of the former law. The details have, however, been entirely re- 
modelled, and a short account of the present state of the law may 
not be uninteresting even to those of our readers who are conversant 
with the Act of 1877. I propose to dwell more particularly on those 
features of the German Patent Law which exhibit special points of 
difference when compared with the corresponding parts of our own 
system. 

These may be shortly enumerated as follows :— 

(1) the constitution and the functions of the Patent Office ; 

(2) the limits within which inventions are patentable ; 

(3) the rules by which the right to take out a patent is deter- 

mined ; 

(4) the official investigation as to whether a given invention may 

be the subject of a patent ; 

(5) the procedure as to the revocation and cancellation of 

patents ; 

(6) the remedies in the case of infringements ; 

(7) the rules specially relating to patentees residing outside the 

German Empire ; 

(8) the system of fees. 

I. The Patent Office is an imperial department—independent of 
any other government department—and is composed of a President ; 
of legal members (who must have the qualifications necessary for 
the higher administrative or judicial appointments); and of techni- 
cal? members. It is subdivided into seven divisions, to which the 


' Seligsohn, Patentgesetz und Gesetz betreffend den Schutz von Gebrauchsmus- 
tern: Berlin, 1892. Kohler, Patentrecht: Mannheim, 1877. 

? The word ‘ technical’ is here used in the sense in which we use it when speak- 
ing of technical education. 
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following business is respectively assigned ; to four of them : appli- 
cations for the grant of patents; to one: applications for the revo- 
cation or cancellation of patents ; and to the remaining two: appeals 
from orders made by the other divisions. Two technical members 
and one legal member form a quorum, when an application for the 
grant of a patent is finally determined on; and in the Divisions 
which hear applications for revocation or cancellation or appeals 
from the other Divisions three technical and two legal members 
must be present when a final order is made. The register of patents 
and the publications relating to patents are also under the control 
of the Patent Office. 

II. The limits within which inventions may be patented in Ger- 
many are much narrower than those established by English Patent 
Law. As is the case in English law, novelty and fitness for indus- 
trial purposes are required, and articles intended to be used for 
unlawful or immoral purposes are excluded. But certain classes of 
inventions which would be patentable according to English law 
cannot be the subjects of German Patents. 

These are inventions of : 

(1) articles of food and physical enjoyment ' ; 

(2) articles intended to be used for medical purposes ; 

(3) substances produced by chemical means. 

The definition of ‘novelty’ given by see. 2 of the German Statute 
is both narrower and wider than the construction which the same 
term has received in English Courts. According to German law the 
element of novelty is absent, if an invention is already known by a 
description contained in a printed publication not more than a 
hundred years old at the time of application, or by public use within 
the German Empire. The description must, for the purposes of the 
rule, be sufficiently explicit, or the use sufficiently public to enable 
an experienced person perusing it or having acquaintance with it 
to work the invention himself; and the publication of an invention 
by any other means except printing (e.g. by description in public 
lectures) or public use outside Germany does not in itself take away 
its patentable character. On the other hand, it is not necessary for 
the purposes of the rule that a printed publication containing a 
description of the invention should be known or accessible in 
Germany. If the description is sufficient and if the date of the 
publication is within the limit, the invention is (except in the case 
to which we shall presently refer) not patentable. 


1 The German word is ‘Genussmittel’ (literally = Means of enjoyment’. Cigars, 
Perfumes, &c., are specially aimed at, but it has been held that fuel is not included, 
Kohler, ‘ Patentrecht,’ p. 72, defines ‘Genussmittel’ as ‘ articles the essential pur- 
pose of which is to create a pleasurable feeling to the sense of taste or smell,’ 
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The Act of 1891 has created an exception in favour of foreign 
patentees. A foreign patentee is not to be incapacitated from obtain- 
ing a patent for an invention by reason of such invention having been 
described in a foreign patent office publication— provided that such 
publication was not issued more than three months prior to the 
date of the application, and provided also that the foreign state in 
which the patent was taken out grants similar privileges with 
reference to the German official publications. 

The fitness for industrial uses corresponds to the ‘usefulness’ 
required by English law. 

The exception of inventions to be used for unlawful or immoral 
purposes requires no further explanation. No one could reason- 
ably object to such a restriction, but the question arises 
whether it is wise to leave it to a Government Department to 
decide what purposes are immoral. It is not difficult to imagine 
purposes which persons in power might consider dangerous from 
a political point of view or otherwise objectionable, and which 
therefore they might be tempted to class as immoral. The 
decision of such a matter is in much better hands if left to the 
Courts of Law. The exception of articles of food, &., and of 
articles to be used for medical purposes, was intended to prevent 
inventors from trading on the necessities of the public and to dis- 
courage quackery. It may, however, have the effect of hindering 
useful inventions and of protecting foreign quacks at the expense of 
their German brethren. 

The abuse of patent rights relating to necessary articles could be 
sufficiently checked by the application of the provision that a patent 
may after three years be cancelled if it appears necessary in the 
public interest, that others should use the invention and the 
patentee refuses to grant a license on reasonable terms (s. 11 (2)). 

The exclusion of substances produced by chemical means was, in 
the official introduction to the bill of 1877, justified on the following 
grounds (see Kohler, p. 74): (1) the nature of the subject matter 
(Natur der Sache), (2) the interest of manufacturers to whom the 
unrestricted production of such substances is advantageous. The 
first reason begs the principle and the second one proves too much, 
as it might be used as an argument against all patents. 

It should be pointed out, that a process for the production of an 
article not patentable in itself may be the subject of a patent, and 
that, in civil actions for infringement of a patent relating to a pro- 
cess by which a new substance is produced, it is for the Lefendant to 
prove that he has used a process differing from the one to which the 
patent applies (sec. 35). An article though not patentable in itself 
may therefore be protected so far at least, that its manufacture or 
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sale by an unauthorised person creates a good prima facie cause of 
action. 

III. The fiction of the ‘ first and true inventor ’ has not penetrated 
into German law, the general rule being that the first applicant is 
entitled to‘the grant of a patent. This rule is, however, subject to 
the following restriction. If the applicant has based his claim on a 
specification derived from the descriptions, drawings, models, &c., 
of another person, or from a process applied by that other person, 
without his consent, the patent will be refused, if such other person 
(who need not be the inventor) files an objection '. 

There is also a reservation in favour of any person who, vefore 
the application was made, had—within the German Empire—used 
the invention to which it relates or had made the necessary prepar- 
ations for bringing it into use. He is not entitled to object to the 
grant, but he may, notwithstanding the patent, use the invention 
for the purposes of his business, and the right to such use may be 
acquired by or devolve on any person to whom such business passes 
by purchase or descent (sec. 5). 

IV. The incidents of the inquiry which precedes the grant of a 
patent have been considerably modified by the Act of 1891. The 
inquiry is now divided into three—and in case of an appeal—into 
four stages. 

In the first instance a member of one of the Divisions to which 
applications for patents have been assigned (see above) has to ex- 
amine—(a) whether the application complies with the statutory 
requirements ; 

(which are :— 

(1) an exact description of the subject matter of the intended 

patent ; 

(2) a specification sufficiently explicit to enable any experienced 

person to work the invention himself ; 

(3) a distinct statement of the claim (this last requirement has 

been added by the Act of 1891); 

(4) drawings, models, or patterns in so far as they are necessary ). 
(b) whether the iuvention is of a patentable nature, and whether 
or not it is the subject of a previously granted patent or of a pre- 
vious application (sec. 21). 

If the examining member is satisfied on both points, the applica- 
tion is at once referred to one of the Divisions to which applications 
for patents are assigned. If he is not satisfied on either or on both 
points, he must state his grounds of objection, and order the appli- 
cant within a given time to amend the application or to answer the 


? The grant of the patent does not take away his rights; he may obtain an order 
of revocation (see below). 
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objections. Non-compliance with the order is deemed a withdrawal 
of the application ; but, if the amended application or the answer to 
the objections is filed in proper time, the matter is referred to one 
of the above-mentioned Divisions as in the first-mentioned case. 

The second stage is the preliminary inquiry before the Division 
to which the matter has thus been referred. If the Division is of 
opinion that the application ought to be rejected on grounds other 
than those stated in the first examiner's objections, an opportunity 
must be given to the applicant to state his reasons for disagreeing 
with the new grounds of objection (ss. 21 & 22). 

If the Division accepts the application the inquiry enters into its 
third stage. The particulars of the invention are then advertised in 
the Imperial Gazette, and from that time the invention enjoys pro- 
visional protection. The specification is deposited at the Patent 
Office and (subject to certain exceptions) open to the inspection of 
the public. Within a period of two months from the date of the 
advertisement in the Imperial Gazette any person may file an objec- 
tion, on the ground of the invention not being of a patentable nature 
or of its having been forestalled by a prior patent or a prior applica- 
tion, and any person whose description, drawings, &c., have been 
used in the manner referred to above is similarly entitled to oppose 
the grant (sec. 24). If after the expiration of the two months no 
objection has been filed, or if it is held that the objections are in- 
valid, an order is made directing the patent to be granted (sec. 24). 
The order must be served on all interested parties (sec. 15), and the 
objector may within a month after service give notice of appeal! 
(sec. 26). If no notice of appeal is given within that time, or if the 
appeal is dismissed, the grant of the patent is published in the 
Official Gazette, and a document certifying the grant is issued to 
the applicant. 

V. The grant of a German patent does not conclusively establish 
its validity, but it creates rights much less easily disturbed than 
those derived from an English grant, and the presence of some of 
the conditions on which the validity depends is absolutely estab- 
lished, as soon as the application has been finally approved. After 
that time the validity of the patent can no longer be disputed on 
the ground of any defect or irregularity in the specification or of 
any other fault or incompleteness in the application or in any of 
the documents accompanying it. Moreover, applications for the re- 
vocation of a patent on the ground of the invention not being of a 
patentable nature, are not permissible after the expiration of a period 
of five years from the date of the patent, and it should also be borne 


* There is also an appeal allowed against an order refusing the application ; if 
such an appeal is successful the proceedings of the second stage are re-opened, 
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in mind that owing to the elaborate character and the wide range 
of the inquiries preceding the grant, there must be a much stronger 
presumption of the validity of a patent, than in countries where the 
first examination is of a more limited character. 

An application for the revocation of a German patent may be 
filed by the same persons and on the same grounds as an objection 
to the original grant (ss. 10, 24, 28). 

The effect of a revocation is to make the patent void ad initio. In 
this respect it differs from the cancellation of a patent which only 
operates from its date. Any person may, after a period of three 
years from the date of a patent, apply for its cancellation on the 
following grounds :— 

(1) The omission of the patentee to use proper efforts for the pur- 
pose of working the invention on a reasonable scale within 
the German Empire. 

(2) The omission of the patentee to grant licences on reasonable 
terms if it seems necessary in the public interest that others 
should work the invention (ss. 11 & 28). 

Applications coming under the second head seem to be very rare ; 
the effect of the provision is practically the same as if the patent 
office had been empowered to order compulsory licences. 

An appeal lies to the Supreme Imperial Court at Leipzig from 
orders dismissing or allowing applications for revocation or cancel- 
lation. 

VL. The following remedies are available when a German patent 
has been infringed :— 

(1) Under general rules of law a patentee may sue for a restraining 
order (Orders in the nature of interlocutory injunctions will 
in such cases be made on similar principles as in English 
Courts). 

(2) Under the Patent Act a patentee may— 

(a) sue for damages if the Defendant has snowingly or recklessly 

caused the infringement ; 

(4) institute criminal proceedings if the Defendant has knowingly 
caused the infringement. The maximum punishment in such a case 
is a fine of £250 or one year’s imprisonment ; 

(c) if criminal proceedings result in a conviction, the patentee may 
claim a penalty not exceeding #’500 in lieu of damages. 

These proceedings are taken in the ordinary Courts, which thus 
may have to decide on the validity of the patent alleged to have 
been infringed. It is however usual, whenever that question is 
raised, to order the Defendant within a given time to apply to the 
Patent Office for an order of revocation, and the proceedings are then 
suspended until the time has expired or until the Patent Office has 
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given its decision. It may therefore be said that, virtually, all 
questions concerning the validity of a patent are in the first instance 
tried by the Patent Office. 

VII. Any person residing outside the German Empire—whether 
a German subject or not—is entitled to take out a patent in 
Germany, provided that he appoints an agent residing within the 
German Empire, whose name must be entered on the register, and 
who must have full powers to act for hin— 

(1) in any proceedings taken in pursuance of the Patent Act ; 

(2) in any action relating to the patent (s. 12 (1)). 

The Imperial Chancellor, with the consent of the Federal Council, 
may order that the subjects of any particular state shall not be en- 
titled to take out a patent in Germany if in such state patents are 
not granted to Germans (p. 12 (2) ), but no such order appears to 
have been issued so far. 

A person residing outside the German Empire may file an 
objection to the grant of a patent, or take proceedings for the 
revocation or cancellation of a patent, without appointing an agent 
in the German Empire (Seligsohn, pp. 195 & 207), subject, however, 
to the right of the patentee, in the case of an application for revoca- 
tion or cancellation to apply for security for his costs (s. 28 (5) ). 

VII. The German system of fees is based on the principle that a 
patent is more likely to be profitable at a late stage of its existence 
than in the beginning. There is, therefore, a progressive scale of fees, 
30 shillings being payable for the first, 50 shillings for the second, 
and 100 shillings for the third year, 50 shillings more being added 
in each subsequent year. The duration of the patent being fifteen 
years, the sum total amounts to £264 (s. 8). 

The patent is not granted unless the first fee is paid within two 
months from the date of the advertisement describing the particu- 
lars of the invention (see above); in subsequent years the fee may 
be paid within six weeks from the beginning of each year, and 
(with the addition of a fine of 10 shillings) within a further period 
of six weeks. If the fee remains unpaid for twelve weeks after the 
beginning of any year, the patent will lapse (ss. 8 & 24). 

The Patent Office may allow a patentee, producing evidence of 
poverty, to postpone the payment of the first two fees which in 
such a case must be paid together with the fee due for the 
third year, if the patent is to continue ; but if the patent is allowed 
to lapse or otherwise ceases to exist before the end of the third year, 
the first two fees may be remitted altogether. 

We have not nearly exhausted the points as to which a comparison 
between German and English Patent Law might prove interesting, 
but sufficient has been said to show in what the essential difference 
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consists. The leading idea of the German system is that patent 
rights should above all be governed by considerations of public 
policy. It is for the interest of the public welfare that useful in- 
ventions should be worked with a prospect of profit—therefore the 
first applicant shall have a patent’. A patentee has more induce- 
ment to work on an appropriate scale, if his patent is fairly safe ; 
on the other hand, the general public should not be restricted in the 
production of useful articles unless good cause for the grant of a 
monopoly can be shown—hence the exhaustive character of the 
preliminary inquiry. As questions in which considerations of 
public policy are involved are more easily decided by an authority 
not tied down te strict rules of procedure nor confined to the 
material brought before them by the parties concerned—the validity 
of patents is mainly left to the determination of the Patent Office, 
that office being an administrative and not merely a controlling 
authority. 

Whether the system will ultimately accomplish its ends is a 
question for the solution of which longer experience will be required, 
but there can be no doubt that much may be said in its favour, and 
that it opens subjects of inquiry interesting to the student of 
social and economical facts no less than to the lawyer. 


ERNEST SCHUSTER. 


1 The principle is based on the same considerations as the rule established in 
many continental places, and by the custom of ‘ tin-bounding’ in the stannaries in 
England, according to which any adventurer may open a mine wherever the owner 
of the surface neglects to do so. 
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REVIEWS AND NOTICES. 





Short notices do not necessarily exclude fuller review hereafter. 





We have decided to adopt the following notation for the sizes of books as 
generally sufficient for our purposes :— 
12mo signifies that the page is less than 8 in. high. 
8vo ” ” ” 9 
la. 8vo a » not lessthan g} _,, 
We take 9} in. as being the recognised line of division between ‘demy’ 
and ‘royal’ 8vo. in the book trade. The signs 4to, obl. gto, will be used, 
where necessary, to denote shape, irrespective of size or folding. The 
measurement does not, of course, include binding, for which about half an 
inch of shelf-height must be allowed. , 
Why do joiners and cabinet-makers so often make shelves just not high 
enough to take a full-sized octavo ! 


” 





The Elements of Politics. By Henry Stpewicx. London: Macmillan 
& Co. 1891. 8vo. xxxii and 632 pp. (148. nett.) 


Tue greater part of this book is devoted to matters which do not fall 
within the province of this Review; but law is in fact a branch of politics, 
and Mr. Sidgwick’s chapters on property, contract, and other legal topics 
may be read with profit even by professed jurists. At the outset of his 
inquiry, he examines the conception of law as the command of a sovereign 
authority, and shows once more that Austin’s theory cannot be made to fit 
all the facts. In working out his doctrine of indivisible sovereignty, Austin 
went so far as to say that a government which is legally precluded from 
defining and extending its own powers is not truly sovereign; in the United 
States, for example, sovereignty resides, not in the federal government nor 
in the governments of the States, but in the combination of bodies having 
authority to alter the constitution. Applying this doctrine to the Belgian 
constitution, which has not been altered for fifty years, Mr. Sidgwick re- 
marks, ‘Surely it strains language to say that Belgians habitually obey a 
combination of bodies that has never been summoned to exercise its func- 
tions for fifty years.’ 

The general principles to which, in Mr. Sidgwick’s opinion, legislation 
should conform are in substance the same as the principles of Bentham. 
Property, for example, is justified on utilitarian and individualistic prin- 
ciples: it is expedient that the individual should be allowed to appropriate 
useful things, provided that other men’s opportunities of obtaining similar 
utilities are not materially diminished. I am disposed to think that this 
part of Mr. Sidgwick’s theory would have been strengthened if he had given 
more importance to the historical origins of property. There is, in all 
systems of law, a merely traditional element. Land and other useful things 
became private property by a process of dispute and compromise; the 
distribution of property was effected by the actual exercise of power; and 
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the law, for the sake of social order, protects long-established rights, even 
where they cannot be shown to conform to abstract notions of justice and 
expediency. Society, Mr. Sidgwick suggests, has allowed individuals to 
appropriate land without making compensation for the opportunities of which 
‘individuals now landless’ are deprived by such appropriation. But if land 
has been bought and paid for during many generations on the understanding 
that no such compensation is to be exacted, the legislator will have some 
difficulty in exacting it without social disturbance. In discussing the law of 
contract, the abstract method is more applicable and history counts for less ; 
here Mr. Sidgwick is more at home. He puts us out, here and there, by 
using familiar terms of art in unfamiliar senses, but he explains strongly and 
clearly the reasons for which contracts are enforced, and the limits within 
which individuals may be allowed to make law for themselves by agreement. 
We find also much that is interesting and sound in Mr. Sidgwick’s chapters 
on inheritance, on law and morality, and on international law. His treat- 
ment of case Jaw in the chapter on the Judiciary seems less happy, and we 
can by no means approve his suggestion that the legislature should prevent 
the judges from making law, ‘ by declaring it the duty of a judge to give to 
the words of the law what he thinks their true meaning, without regard to 
previous decisions.’ Such a rule would imply that the whole law has been 
codified, for where principles of common law or equity are in question, there 
are no authoritative ‘ words of the law’ to be interpreted. If our law ever 
is codified, the decisions of the judges would be the best commentary on the 
code: but if previous decisions are to be disregarded, the commentary will 
lack consistency, and a new element of uncertainty and risk will be intro- 
duced into the law. This, however, is a subject on which the profession 
and the public will always be more or less at variance. It is natural that 
laymen should wish to see the law stated in the form of a well-arranged 
code ; it is equally natural that English lawyers should wish to retain for 
our courts that freedom in expounding and applying the law which they 
now enjoy, and at the same time to maintain the respect for authority which 
makes our case law a consistent and continuously developing system, 
T. RaLeieu. 





Year Books of the Reign of King Edward the Third: Year XV. Edited 
and translated by Luxe Owen Pixe (Rolls Series), London: 
1891. lvii and 528 pp. 


Every volume that Mr. Pike publishes is better than the last. He is 
always finding out some new device for making these medieval reports intel- 
ligible to modern readers, and seems to be fast approaching that limit 
beyond which further improvement is impossible. This time he has to our 
mind many interesting cases in his volume. We have noted a few:—a 
curious record about the customary ‘assize of fresh force’ as administered in 
the borough court of Oxford so as to protect a peaceful seisin of forty weeks 
(p. 478) :—‘ John de Clare rendered the land into the hand of the king to 
the use of our ancestor’ (p. 80), this is noticeable when it comes from 1341 :— 
‘Note that where by an obligation one was bound in 40 marks, the plain- 
tiff was bound by an acquittance which purported that he received 10 
marks in full satisfaction of 40 marks’ (p. 84):— Vigilantibus et non 
dormientibus, &c.’ says counsel (p. 238):—‘ Ex nudo pacto non oritur actio’ 
says Basset J. (p. 136), but he is not thinking of consideration or quid pro 
quo:—‘ In the case of John Benstide, the widow was endowed at the age of 
nine years and a half’ (p. 160) :——In spite of Quia emptores the lord of the 
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honour of Gloucester insists that every purchaser who buys land held of that 
honour must pay an arbitrary fine (pp. 98, 102)—this customary or prescrip- 
tive right was alleged even in the fifteenth century (Y. B. 14 Hen. IV. f. 2, 
Mich. pl. 6). Another case (p. 155) bears on the vexed question about the 
power of a tenant in chief of the crown to alienate his !and. There are 
cases in other Year Books which seem to show that in the opinion of the 
lawyers of Edward III’s reign, something happened in the twentieth year of 
Henry III's reign which restricted a power of alienation formerly enjoyed by 
the tenants in chief. Coke (2nd Inst. 66) attempts to explain this by say- 
ing that Magna Carta was confirmed, not indeed in the twentieth, but in 
the twenty-first year of Henry III, and that thus some new validity was 
given to the restrictive clause which first appeared in the charter of 1217. 
But Mr. Pike has a case in which a pleader seems to lay stress on an 
allegation that a feoffment by a tenant in chief was made before the thirtieth, 
not the twentieth, year of Henry III. This may at first sight seem to con- 
found confusion, but at least it adds one new argument to the many which 
might be urged against Coke’s explanation. 

However, this volume is likely to be remembered as ‘ the merchet volume,’ 
for Mr. Pike has devoted the greater part of his introduction to a careful 
and scientific examination of the mysterious payment about which so much 
rabbish has been written. The chief novelty that we find is a suggestion 
about the origin of the word merchet. May not its root be the English 
mearc, mark, a boundary? Sometimes the payment is only exacted when a 
girl or boy is married outside the manor or vill; sometimes the payment is 
higher in this case than in the case of what we may conveniently call 
‘endogamy.’ May it not be then that the payment is originally one which 
is only made when marriage takes place across the mark? This is a 
suggestion which should certainly be followed up, for as Mr. Pike well 
shows, there are great difficulties before the theory that the word has a 
Celtic root. All that he says about this matter is cautiously and judici- 
ously said, and we cannot doubt that it will smooth the way for further 
investigations. 

We hold a half promise that Mr. Pike will deal with the case of Arch- 
bishop Stratford. We sincerely hope that he will do this. If he is on the 
outlook for the themes of future introductions, we venture to ask for an 
essay on the relation between the oral debates reported in the Year Books 
and the enrolled pleadings. Is there in the fourteenth century any inter- 
change of written pleadings between the litigants? At present it seems to 
us that there is none. Occasionally counsel seem to be pleading tentatively, 
they try a plea and are driven to abandon it, and the abandoned plea will 
find no place on the record. But we should much like to know how all this 
is, and some day when Mr. Pike has nothing better to do, he must tell us 
all about it. Probably during the last two centuries no one but he has 
compared the reports with the records in case after case and term after 
term, or has had half as good a right to speak of these things as that which 
he has acquired by his diligence. F. W. M. 





Naval Warfare of the Future: a Consideration of the Declaration of 
Paris, 1856; its obligation and its operation upon Maritime 
Belligerents. By Tuomas Waraxer. London: Swan Sonnen- 
schein & Co, 1892. 8vo. x and 213 pp. 

By her adhesion to the Declaration of Paris in 1856 England accepted 
three principles of maritime warfare, which may be thus stated :—(1) that 
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privateering should be abolished, (2) that a neutral flag should cover the 
enemy's goods, (3) that the enemy's flag should cover neutral goods, save 
contraband of war in the two latter cases. Mr. Waraker denounces England's 
adhesion to the Declaration on legal, military, and national grounds. On 
the assumption that her representatives acted intra vires, and did in fact 
bind their country (which he doubts), he holds it to be (1) ‘a detrimental 
treaty which should not be observed in fact’ (p. 36), (2) an attempt to secure 
‘a military war and a commercial peace,’ which Lord Stowell (p. 48) declared 
to be ‘a thing not yet seen in the world,’ (3) as a gratuitous surrender of 
England’s strongest weapon at sea—the practice of capturing the enemy's 
goods in whatever bottoms they may be found. Now it is remarkable that 
the author, a Cambridge resident, makes no allusion to the strong contrary 
opinion of the late Master of his own College, Sir Henry Maine. That 
great authority not only approves of the Declaration of Paris, but holds that 
England should accept the proposal of the United States, which did not 
adhere to the Declaration, that all private property at sea should be 
exempted from capture, if privateering were abolished (International Law, 
pp- 119 sqq.). England is, he says, practically the carrier of the world ; 
she is, in these days of iron ships, also the greatest constructor ; her popu- 
lation lives mainly on imported seaborne food, and pays for it by exported 
seaborne manufactures. Hence any hostile interference with the carrying 
trade would hit her harder than any other power. Moreover ‘in any new 
war, an attempt to enforce the parts of law unfavourable to neutrals, will 
probably turn the neutral trading community into a belligerent’ (ibid. p. 117). 
Mr. Waraker’s neglect to deal with Sir H. Maine’s opinion can only be 
accounted for (excluding the almost incredible hypothesis of pure ignorance) 
on the assumption that he holds it to belong rather to the regions of abstract 
law than to those of practical politics. His disbelief in the restraining 
power of international law is indeed abundantly shown throughout the 
book. Whereas Muine’s statement concerning the American proposal is 
that it ‘ might well be made by a very strong friend of Great Britain, —our 
author holds that, granting that England would gain by the exemption of 
private property from capture, that very fact would lead her enemies either 
to refuse the exemption or to disregard it in war, though they might pos- 
sibly have assented to it in time of peace. H. A. P. 


| Fides est servanda is the really conclusive answer to all speculations of 
this kind.—Ep. | 








The Principles of the Law of Torts. By L. C. Inxxs, sometime one of 
the Judges of Her Majesty’s High Court of Judicature, Madras. 
London: Stevens & Sons, Lim. 1891. 8vo. xxxii and 308 pp. 
(108. 6d.) 


Mr. Ixnes points out that a tort is produced by conduct working harm, 
and he accordingly bases the fundamental division of his work upon the 
distinction between (1) the elements of conduct and its operation, and (2) 
the classes of harm in which the operation of conduct results. 

Under the heading Conduct are properly ranged the subjects of negligence, 
agency in torts, deceit and fraud, and the use of dangerous agencies, while 
the second division of the work deals with particular classes of rights in 
rem and their violation. This method of arrangement is logical and scientific 
and enables the author to adopt the clear analytical distinctions which are 
summarised on p. xxxii. The practitioner may at first sight resent the 
novel guise in which the subject is presented, and will turn in vain to the 
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index and table of contents for the familiar words ‘trespass’ and ‘ trover.’ 
Still among the concrete examples which follow and illustrate the author's 
abstract propositions we find most of the well-known authorities collected 
together and brought up to date. The recent limitation of the maxim 
Volunti non fit injuria by the decision of the House of Lords in Smith v. 
Baker, '91, A. C. 325 is noted in the preface, and the alteration effected in 
the law by the Slander of Women Act 1891 is incorporated in the text. 

The statements as to negligent misrepresentation on pp. 45 and 53 will 
require modification now that the Court of Appeal has in Low v. Bowverie, 
‘91, 3 Ch. 82 declared that Slim v. Croucher (1 D. F. and J. 518) has been 
overruled by Peek v. Derry (14 App. Ca. 337)- 

In the note at the foot of p. 138 on the Admiralty rule for dividing the 
damage caused by the simultaneous negligence of two ships, the words ‘in 
such proportion as can be ascertained ’ are misleading. 

Some references too require verification ; e.g. Bonner v. G. W. Ry. Co. 
oceurs not in 27 Ch. D. 87 but in 24 Ch. D. 1. On the whole, however, 
we have found the work accurate and clear, and believe that it will be an 
useful addition to any law library. It is excellently printed and forms a 
handsome volume. S. H. L. 





A Treatise on the Power and Duty of an Arbitrator, and the Law of 
Submissions and Awards, By Francis Russert. Seventh Edition, 
by the Author and Hersert Russett. London: Stevens & 
Sons, Lim., and Sweet & Maxwell, Lim. 1891. La. 8vo. Ixvi 
and 958 pp. (248. nett.) 

Ir would be needless to do more than note the appearance of a new 
edition of Russell on Arbitrations, were it not that this particular edition 
appears under special circumstances. It is the first published since the 
death of Mr. Francis Russell, the original author of the book, who was how- 
ever able to prepare the whole book for the press before his death in May 
last. In his son, Mr. Herbert Russell, the family traditions of editing have 
been well maintained. This edition is also the first since the passing of the 
Arbitration Act, 1889, which codified, and to some extent amended, the 
statute law on the subject. It was a matter of regret that the whole law of 
arbitration was not crystallised in a statutory form, and a draft bill was indeed 
prepared by Master Macdonell for that purpose, but parliamentary exigencies 
prevented this, as well as many other unostentatious but very desirable 
reforms. The bill as it became law made certain amendments, in some 
eases of a very sweeping character, as when by a short clause (§ 25), and a 
short provision in a schedule, it gave arbitrators, under submissions made 
before its passing, power to deal with costs, though in many cases that 
power had been intentionally omitted by the parties from their contract, in 
the belief that a person who must in every case bear his own costs would 
only make claims in substantial cases. The act however failed to rectify some 
glaring omissions, and left a large body of common law rules still uncodified. 
Ite provisions, such as they are, appear to have been carefully considered by 
the authors, and the necessary alterations made in the text. 

But the subject of arbitrations has a wider interest at the present time. 
The Courts have resumed sittings in London at the Guildhall for the 
avowed purpose of attracting back to the tribunals the commercial disputes 
that have been entrusted to the decision of lay arbitrators ; and the Lord 
Chief Justice of England has welcomed the Lord Mayor of the City of 
London with an eulogy on the wisdom of men of business who prefer the 
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prompt and cheap decisions of lay arbitratcrs to the expense, delay, and un- 
certainty of the tribunals presided over by the Lord Chief Justice and his 
fellow judges of the Queen’s Bench Division. Of the increase of arbitrations 
there can be no doubt ; the opposed motion list is full of motions :—‘ In the 
Matter of an Arbitration,’ and every lawyer in commercial practice can bear 
witness to the frequency of this method of settling disputes, not merely in 
cases of intricacy and account, but also in commercial cases involving short 
points of commercial law or usage. The delay of the Courts, the uncertainty 
in time, the burden of costs of many interlocutory proceedings, and the 
extent of judicial discretion as to their incidence, the difficulty of getting 
busy witnesses to the new Law Courts, have all frightened away the com- 
mercial litigant, who however still disputes, and still must settle his 
disputes. 

There has been wailing in the profession over the recent sittings at the 
Guildhall, not without some cause. A very remarkable list of libels, acci- 
dent cases, malicious prosecutions, and disputes as to the merits cf corn- 
cures was provided for the consideration of the City juries, and, as the Lord 
Chancellor has remarked, all parts of the country contributed to swell it. 
Lord Halsbury however did not point out, though he must be aware, that 
the difficulty of properly trying civil caves in assizes under the one-judge 
system is a powerful factor in bringing cases up to London, while the first 
Guildhall list was hardly a fair one to criticise, as many of its cases were 
entered before it was realised that sittings in London would be at the 
Guildhall. The next sittings will probably show a very different class of 
list, and if judges with special commercial knowledge are sent down to the 
Guildhall and proper provisions made to exclude cases of country origin, 
there is reason to hope that commercial litigation may welcome tribunals at 
the doors of suitors. 

The confidence of laymen in the tribunals in the Strand is not however 
likely to be increased till some effective control is exercised over the sittings 
of the Queen’s Bench Division by some person in authority. Any one 
who will compare the weekly announcements of arrangements for the 
ensuing week with the actual performances of the Courts, will understand 
the disgust of suitors, and the despair of solicitors and the bar. If there is 
no power to control the notorious unpunctuality and somnolence of some 
judges, and the frequent holidays of others, one should be created as soon as 
possible. The spectacle of a judge coming into Court twenty minutes 
late, and immediately rebuking some unfortunate person for wasting the 
public time, is not calculated to impress the laymen with respect for legal 
tribunals: and there is at present no lack of reasons why arbitrations 
should increase ; and Russell on Arbitrations continue, as it is now, almost 
a necessity to every practising lawyer. 





Forms of Judgments and Orders in the High Court of Justice and Court 
of Appeal, having especial reference to the Chancery Division, with 
practical notes. By the late Hon. Sir H. W. Seron. Fifth 
Edition, by Cectt C. M. Dace and W. Crowes. In two volumes. 
Vol. I. London: Stevens & Sons, Lim. 1891. La. 8vo. evi and 
916 pp. (408.) 

THE appearance of this portly volume will be, and is, heartily welcomed 
in Lincoln’s Inn. It is now fourteen years since the fourth edition began, 
and twelve years since it ended, its public entry ; the fourth edition in its 
turn was fifteen years later than the third, There is no book which is 
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more useful to lawyers who ply their trade north of Fleet Street. To have 
the new edition is to be absolved for a short time from the limae labor of 
* noting up’ and to feel sure that all the decisions which have been given, 
all the rules which have been passed, and all the sections which have 
received the Royal Assent, are duly incorporated in the places appropriate 
to them. For of this one may feel certain when the accuracy and industry 
of Mr. Dale and Mr. Clowes have been brought to bear upon the task. 
Great help has also been given in a great work by men of long experience 
in Chancery. So that no pains have been spared to make ‘ Seton’ what it is, an 
indispensable piece of furniture for the table of every Chancery practitioner. 
The index which the editors have thoughtfully given at the end of the first 
volume is well up to the standard of ‘Seton’ indices, and there is no higher 
praise than this. Another thing which may be found at its best in ‘Seton,’ 
and not—so far at least as we know—elsewhere, is the list of Equity Judges 
from 1660 downwards, with a table showing the succession of judges in each 
Court. Naturally there are many things which we essay to find in this 
first volume which are not to be found there ; but we have every confidence 
that they will come to hand in the second volume. That such second 
volume will be forthcoming ere long is—we make bold to say—the fervent 
desire of all men whose business lies in Chancery. 





Essays in Jurisprudence and Legal History. By Joun W. Satmonp. 
London : Stevens & Haynes. 1891. 8vo. xi and 236 pp. 


Mr. SatmonpD, part of whose work has already appeared in these pages, is 
a barrister of the Supreme Court of New Zealand. Historical and philoso- 
phical study of the law is not yet very common at the Antipodes, though 
we must not forget the highly meritorious work of the late Mr. Hearn ; 
nor, indeed, is it too common here. We should therefore be glad to welcome 
Mr. Salmond’s book as a hopeful sign even if it were less good than it is. 
But it is quite good enough to stand on its own merits. Perhaps the best 
and most interesting of the essays is ‘The History of the Law of Evidence,’ 
and the reader need not take alarm at an unlucky misprint in the very first 
lines which does its worst to make nonsense of a sentence. ‘One fact is 
evidence of another when it in any degree renders the evidence [read 
existence| of that other probable.’ Mr. Salmond has well brought out how 
modern a thing it is for courts of justice to weigh evidence at all. The 
procedure and rules of archaic laws are anxiously directed, one may say, 
to the avoidance of any such responsibility. And it is historically true 
that the conclusiveness of a jury's verdict in matter of fact (however much 
encroached upon by motions for new trials) is a relic of the old system. 

In discussing the History of the Law of Contract, Mr. Salmond valiantly 
maintains that theory of the origin of Consideration which we cannot help 
thinking the least plausible of all, namely that it is derived from the causa 
of modern civil law through the Court of Chancery. We do not think Mr. 
Salmond has given due weight to Prof. Ames’s recent work in the Harvard 
Law Review ; and his own work would have been all the better if he had 
studied Mr. Langdell’s ‘Summary,’ and used, for the Continental history, 
Seuffert’s most interesting essay ‘Zur Geschichte der obligatorischen 
Vertriige. We must observe that it is not workmanlike to refer to the 
Anglo-Saxon laws merely by the volume and page of Thorpe’s edition : 
Schmid’s is probably, on the whole, more used by students. Once or twice 
Mr. Salmond, with superfluous zeal, controverts utterances of authors who 
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have really said nothing inconsistent with his position. But, in short, the 
defects are such as time and experience will mend, anc the merits such as 
they will improve. 





A Compendium of the Law of Property in Land, By Wi.iam Dovetas 
Epwarps, Second Edition. London: Stevens & Haynes. 1891. 
8vo. Ixii and 558 pp. 

We formed a very favourable opinion of the first edition of this little 
book, and our opinion is confirmed by the perusal of the second edition. 
The author has the merit of being a sound lawyer, a merit perhaps not 
always possessed by the authors of legal text-books for students. He 
writes in good English, and generally speaking states the law correctly. 
We are glad to hear of the rapid sale of the book, as we feel certain that no 
student will regret having studied it. 

There are some minor points to which we take exception. The author's 
fondness for referring to Blackstone might mislead a student to suppose that 
Blackstone is an authority, instead of being merely a most charming ex- 
positor of the law. 

Our author says at p. 22:—‘ The possession of land according to feudal 
principles by the tenant of an estate in fee simple in tail or for life holding 
by freehold tenure, is technically termed seisin.' Again, at p. 44, he speaks 
of the ‘ seisin or feudal possession.’ Why feudal possession? Professor Mait- 
land has abundantly shown that all through the middle ages ‘ seisin’ was 
applied to property of every nature. And the ‘ principles’ of seisin are not 
feudal, but much older. 

In some cases the author mentions or discusses questions that we should 
have considered too recondite for students, such as at p. 48, the question 
whether a fee simple determinable at common law could be created after 
*ne statute of Quia Emptores, and at p. 16, the question whether lease- 
nolds for years are tenements. In each case the author states what he 
believes to be the law without giving a hint that the question is one to 
which different answers have been given by high authorities. See as to the 
first question L. Q. R. ii. 394, iii. 399, 403 ; and as to the second question, 
Vv. 326, vi. 69. 

But on the whole we may congratulate the author both on the success of 
his book, and on the careful revision of this edition. He has now adopted 
a manner of printing which will greatly facilitate the use of the book by 
students. He introduces the more important paragraphs by head notes in 
bold black type, and the less important by head : tes in italics. This is 
perhaps a small matter, but, speaking not without experience, we are certain 
that all mechanical aids to the use of books on difficult subjects are of very 
great importance. There is a good index, and students will find the table of 
abbreviations extremely useful. 





The History of the Law of Prescription in England. Being the Yorke 
Prize Essay of the University of Cambridge for 1890. By Tuomas 
ARNOLD HERBERT. London: C.J.Clay & Sons. 1891. 8vo. 
xxiv and 210 pp. 

A REVIEWER is generally in some difficulty when he has to review a Univer- 
sity Prize Essay: on the one hand he wishes to deal tenderly with the 
writings of a young lawyer, and on the other hand he may feel it unfair to 
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his readers to recommend a work which, thcugh full of promise, is imma- 
ture. Happily in the present case the difficulty does not exist, as after a 
somewhat careful perusal we can safely recommend this book both to the 
student and the practitioner. The author has adopted the commendable 
practice of seeking the fountains of the law as contained in the Year Books 
and the Old Abridgements, and he has even searched the Rot. Parl. 
It follows that he has collected a great deal of curious learning, which is 
not to our knowledge contained in any one book. See for example the 
amusing account of the law as to Swans, at p. 107 et seq., the account of the 
law as to forests and free-warren at p. 96 et seg. The discussion in 
chapter vii. as to prescription against definite rules of Common Law and 
against Statutes is one of great interest. There are many questions in the 
history of English law that remain to be solved. Mr. Herbert has proved 
himself well qualitied to write on such subjects, and we venture to hope that 
he will continue to do so. 


We have also received — 

Condition juridique des enfants naturels. Par Avcer-Dorinac. Paris: 
Arthur Rousseau. 1891.—The position of illegitimate children is a subject 
which has been much discussed of late in France. The Civil Code does not 
permit proof of the paternity of such children where not acknowledged by 
their father, and the more immediate object of this book is to show in what 
respects French legislation on the subject requires amendment. France, it 
is true, grants restricted rights of inheritance to illegitimate children who 
are recognised by their father or mother, or who prove their filiation as 
regards the mother, and recognises legitimation by subsequent marriage 
between the parents, subject to a declaration of the intention to this effect 
being made on the occasion of or before the marriage, a qualification not 
generally known. In these respects French law is more beneficent to the 
illegitimate than English law. Nevertheless in practice the want of a law 
for the filiation of young children is more felt in France than an alteration 
of the law on the subject seems to be felt in England. 

M. Augée-Dorlhac’s comparisons drawn from foreign countries are very 
instructive, though as regards England he shows perhaps too much animus 
against the pudique Albion and the so-called Pall Mall revelations, which 
he seems to have taken in with a trustfulness quite unjudicial. The book 
is interesting for all readers whether lawyers or laymen. T. B. 


The Principles of Pleading in Civil Actions under the Judicature Acts. 
By W. Brake Oneers. London: Stevens & Sons, Lim. 1892. xxxii 
and 260 pp. (8s. 6d.)—This is our first real modern text-book of pleading 
as distinguished from a practice book. We cannot predict for it off-hand 
the renown of being the ‘Stephen on Pleading’ of our children ; but it 
aims at that laudable end, and seems clearly and practically written. We 
are a little surprised that in the historical introduction, short as it is, there 
is no mention of the reformed system of equity pleading which flourished 
for about twenty years before the Judicature Acts, and certainly had a great 
deal to do with both the merits of the present system and some of its defects 
on the common-law side. 

The Annual Practice, 1892. By Taomas Syow, Cuartes Burney, and 
Francis A. Stringer. Two vols. London: Sweet & Maxwell, Lim., and 
Stevens & Sons, Lim. 8vo. cxcii and 1326, xxxiii and 363 pp. (258.).— 
The Supplement to the last edition has this time grown into a second volume, 
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containing the statutory forms and other matters ‘in less frequent use.’ 
One paragraph of the preface deserves special attention: the editors point 
out that ‘if the mass of dead and useless matter which now incumbers the 
work and bewilders the practitioner could be cut away, one volume of con- 
venient size would contain the Practice of the Supreme Court’: meanwhile 
it is not their fault ‘if the Annual Practice is to some extent a sepulchre of 
dead procedure. Perhaps the most important new matter is Order 
XLVIII a (June, 1891) as to actions by and against firms within the juris- 
diction. This has been annotated with special care. 


The Lawyer's Companion and Diary, and London and Provincial Law 
Directory for 1892. London: Stevens & Sons, Lim., and Shaw & Sons. 
8vyo. xxii, 160 and 615 pp. (58.).—This handy, compendious, and cheap 
work appears to contain everything that a practising lawyer ought to have 
about him for immediate reference. It certainly contains many things that 
are not in the Law List. The only suggestion we have to make is that it 
should be at least a possible alternative to obtain the Companion and the 
Diary separately bound. 


The Statutory Trust Investment Guide. With an Introduction by Ricuarp 
Marrack. The Particulars as to Investments eligible, compiled and arranged 
by Freperic C. Marnuieson & Sons. London: Frederic C. Mathieson 
& Sons. 1891. Sm. 8vo. vi and 217 pp.—The object of this book, as 
stated in the preface, is ‘ to bring before the notice of trustees and beneficia- 
ries in a practical form the wide range of the securities in which they may 
invest without an authority whatever from their settlements.’ We think 
that the authors have executed their task well, and that their book will be 
found very useful. 

The book is somewhat remarkable as having been written by a barrister 
and a firm of stock-brokers. We have often thought that a lawyer and a 
practical man writing in concert might produce a very excellent book. 
Consider how useful a treatise on Bills of Exchange might be written by 
Mr. Goschen and Judge Chalmers. 

The authors point out a curious result of the manner in which the Trust 
Investment Act 1889 is drafted: the passage at p. 74 is too long to quote, 
but the practical result at which they arrive is that if a settlement contains 
no power to vary securities, the trustees cannot change an investment not 
authorised by statute into one that is so authorised. 


Copyright, Patents, Designs, Trade Marks, &c. A Manual of Practical 
Law. By W. A. Bewes. London: A. & C. Black. 1891. xx and 351 pp. 
(58.)—This little work deserves almost unstinted praise. To include in a 
single handbook all the principal legal monopolies depending on invention, 
and to treat these concisely, popularly, and accurately, is a task of no 
common difficulty. Mr. Bewes has accomplished it with a very large measure 
of success. His book is divided into seven parts. Part 1 deals with Copy- 
right, literary, artistic, dramatic, and musical, and contains an excellent 
and useful chapter on the ‘ Rights of Authors, Editors, and Publishers inter 
se.’ In Part II, the law of Patents is fully, but not too fully, considered. 
Chapter 2 of Part V on ‘ International and Colonial Arrangements’ might 
with advantage have been inserted at this point. In Part III, the author 
deals with Designs. In Parts 1V and VI, Trade Marks, Trade Name, and 
Trade Secrets are discussed. These subjects might with propriety have 
been grouped under one heading, and the distinction between trade marks 
and registrable trade marks should have been pointed out more clearly, 
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Mr. Bewes’ treatment of trade name and trade secrets is worthy of all 
praise. Part VII consists of an Appendix of Forms and Statutes, including 
the recent American Copyright Act. As an introduction to the study, and 
as a reliable outline, of the subjects with which it deals, this book can be 
safely and heartily commended. 


The Science of Jurisprudence : chiefly intended for Indian Students. By 
W. H. Rartiean. Second Edition. London: Wildy & Sons. 1892. 8vo. 
xii and 398 pp.—This second edition of a book fully noticed by us in the 
first (iv. L. Q. R. 468) has been considerably revised, and is the better for 
it, but it is not yet brought up to the English lawyer's standard of accuracy 
in many little things and some greater ones. Thus Mr. Rattigan cites at 
least one case from the Weekly Notes which has been reported in full in 
the Law Reports and elsewhere, and for the Bernina case (or Mills v. 
Armstrong) he refers only to the decision of the C. A., ignoring the 
House of Lords. The editor of this Review, to whom Mr. Rattigan does 
the honour of referring several times to his writings, is variously described 
as ‘Professor Pollock,’ ‘Mr. Pollock,’ ‘Mr. F. Pollock, two of which de- 
scriptions are incorrect and the other unusual. ‘I. L. Repts.’ alternates 
with the more correct and accustomed ‘I. L. R.’ as a form of citation. The 
statements about Constructive Possession are no longer positively erroneous, 
but are not yet clear or safe to set before learners: Mr. Rattigan has not 
faced the essential difference between the doctrines of the Common Law and 
(at least as generally received and expounded) the Roman law. What is said 
about the history of Roman contracts is much improved ; but what does Mr. 
Rattigan mean by talking of Anglo-Saxon laws in the middle of the thir- 
teenth century? In another passage on medieval English law two consecu- 
tive sentences appear to contradict one another. We do not mean to deny 
or disparage the substantial merit of Mr. Rattigan’s work. It has so much 
that we are sincerely disappointed in finding it stili disfigured by blemishes 
which, one would think, it would have needed no excessive trouble to 
remove. 


The Statutes of Practical Utility . . . passed in 54 & 55 Vict. (1891). By 
J. M. Leny. Vol. Ill. Part I. London: Sweet & Maxwell, Lim., and 
Stevens & Sons, Lim. 1891. La. 8vo. viii and 297 pp. (128.).—This 
part contains many Acts of considerable importance, e.g. Mortmain and 
Charitable Uses, Custody of Children, Lunacy, Slander of Women. The 
notes are, as usual, concise and workmanlike. Mr. Lely seems to think 
the discretion given to the Court by the Custody of Children Act, 1891, 
alarmingly wide. For our part we think the Court of Appeal better fitted 
to deal with these matters than the House of Commons, and therefore 
approve the wisdom of Parliament in conferring a large power. In the 
Foreign Marriage Act (54 & 55 Vict. c. 74), Mr. Lely points out a strange 
slip or confusion in the requirements as to time of residence, which will 
probably make an amending statute necessary. 


A Treatise on the Rights and Burdens incident to the Ownership of Lands 
and other Heritages in Scotland. By Joun Rankine. Third Edition. 
Edinburgh : Bell & Bradfute. 1891. La. 8vo. liv and 1099 pp. (453.) 
The Law of Nuisance in Scotland. By James C. C. Brown. Edinburgh: 
W. Green & Sons. 1891. 8vo. xxxvi and 258 pp.—Probably Scots law 
does not differ fundamentally from the Common Law on the latter of these 
topics. But we have too much respect for the independent system of a sister 
kingdom to emulate a learned Frenchman, whose opinion on a difficult point 
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of law arising in Peru was once before us. He had adopted the simple 
method of taking down his Code Napoléon, and advising, without remark, 
as if the case were a purely French one. Therefore we await, on both these 
books, the leisure of a specially qualified contributor. 


Is Proof anything more than Probability? [By J.C.Granam.}] London: 
Stevens & Sons, Lim. 8vo. 19 pp.—Mr. Graham's question, as might be 
expected, does not embrace the logical controversy about necessary truth. 
It is confined to proof in matters of disputable fact, such as courts of justice 
have to decide. The question thus limited is answered by Mr. Graham in 
the negative :—‘ The word proof can only be used in legal matters with any 
pretence to accuracy to mean a high degree of probability, and no other 
definite meaning can be assigned to it:’ and when we speak of evidence 
‘amounting to probability and not to proof,’ we are talking confusedly, and 
mean that the probability is not sufficient to determitie action in the matter 
in hand. We so wholly agree with Mr. Graham that we have some diffi- 
culty in estimating the controversial force of his argument. It ought, how- 
ever, in our opinion, to convince any one who stands in need of conviction. 


Banking and Negotiable Instruments. A Manual of Practical Law. By 
Frank Tittyarp. London: A. & C. Black. 1891. xii and 303 pp.— 
This is a neat addition to a neat series of handbooks, upon the aims of 
which we have already commented. Given that the existence of the series 
is justified, Mr. Tillyard has performed his task of writing the banker's 
book in that series carefully and well. Bankers will naturally be interested 
to read what Mr. Tillyard has to tell them, for he writes clearly and 
succinctly. Their customers ought to be equally interested, as there is much 
in Mr. Tillyard’s pages which they ought to know. No one who has read the 
book can fall into the famous error of paying off an overdraft on a banking 
account by means of a cheque drawn upon the same account. We are a 
little surprised to find that Mr. Tillyard takes no count of the mode of cross- 
ing a cheque to bankers ‘ account payee, which is to our mind a more 
serviceable safeguard than the crossing ‘ not negotiable.’ This matter will, we 
hope, be mentioned in « second edition of this book, which assuredly deserves 
to come into being. 


Le droit international codifié et sa sanction juridique. Par PasQuaLE- 
Fiore. Traduit de italien par A. Curétien. Paris: Chevalier Marescq 
et Cie, 1890.—This book is already known in its original Italian guise. 

In form it resembles Bluntschli’s Code of International law, that is to say 
the principles are enunciated in the text, and the Commentary thereon is 
given in the shape of notes. It differs, however, from the late Heidelberg 
professor's work in that Professor Pasquale-Fiore places himself on the 
platform of a supposed tribunal applying his book as its guiding code. He 
starts from the principle tha: there ts a common law of the civilised world, 
and he foresees the time when the de facto ‘association’ of states will 
develop into an ‘ union juridique.’ 

The translation is by a competent Professor of law of the Faculty of 
Nancy whose own writings are well known in the French legal world. 


Lehrbuch des Konkursrechts. Von Dr.J.Kouier. Stuttgart : Ferdinand 
Enke. 1891. 8vo. xii and 732 pp.—Prof. Kohler, for whose untiring 
industry nothing seems to be either too great or too small, has given in this 
volume a general view of the bankruptcy laws in force in the civilised 
world. Our own latest Bankruptcy Act, 1890, has found its due place in 
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the notes, though not knowa to the learned author in time to be mentioned 
in the text. 

Les Masuirs, recherches historiques et juridiques sur queljues vestiges des 
Sormes anciennes de la propriété en Belgique. Par Paut Errera. Two vols, 
Brussels: P. Weissenbruch. 1891. La. 8vo. xv and 539, vi and 320 pp.— 
This is obviously an elaborate piece of historical work. The documents 
collected in the second or supplementary volume go back to the middle of the 
thirteenth century, and ought to be interesting. Further comment must be 
reserved. 

A Treatise cn the Law relating to the Custody of Infants. By Lewis 
Hocnuemer. Second Edition. Baltimore: H. B. Scrimger. 1891. 8vo. 
x and 167 pp.—If we may trust Mr. Hochheimer, the practice of the several 
States of the Union has produced a much nearer approach to an American 
common law (or, to speak by the card, Anglo-American) than might have 
been expected. 

Leading Cases in Modern Equity. By Tuomas Bretr. Second Edition. 
London: W. Clowes & Sons, Lim. 1891. 8vo. lii and 386 pp. (168.).— 
This edition has the same capital fault as the first: the leading cases are 
not there, only a kind of enlarged head-note of them. 

A Legal Handbook for Execut-rs and Administrators, intended for the useof 
the Practitioner and the Layman. By Atmaric Rumsey. London: Swan 
Sonnenschein & Co. 1891. 8vo. xiv and 238 pp.—The only safe hand- 
book for an executor not learned in the law is a competent solicitor. Sub- 
ject to this caution, books of this kind may be profitable. 

The Elementary Education Act, 1891. With Introduction and Notes. 
By A. Ernest Sreintuan. London: Sweet & Maxwell, Lim. 1891. 8vo. 
135 pp. (2s. 6d.) 

The Stamp Act, 1891, and the Stamp Duties Management Act, 1891. With 
an Introduction and Notes and a copious Index. By N. J. Hicumore. 
London: Stevens & Sons, Lim. 1891. 8vo. xix and 152 pp. (5s.) 

The Luw of Bankruptcy, showing the Proceedings from Bankruptcy to 
Discharge : also the general Rights of Creditors and Debtors, and the Du.ies 
of Trustees in Bankruptcy. By C. E. Stewart. London: Effingham 
Wilson & Co. 1892. 8vo, xiv and 199 pp. (28.) 

A Guide to Criminal Law, intended for the use of students for the Bar 
Final, and for the Solicitors’ Final Examinations. By Cuar.tes Tuwarrtes, 
Third Edition. London: Geo. Barber. 1891. 8vo. 119 pp. (58.) 

Precedents of Deeds of Arrangement between Debtors and their Creditors, 
gc. By G. W.Lawrance. Fourth Edition. By H. A. Smirn. London: 
Stevens & Sons, Lim. 1892. 8vo. viii and 160 pp. (7s. 6d.) 

The Revised Reports. Vol. Il. 1790-1794. (2 Cox—1, 2 Vesey Jr. 
—4-5 T.R.—1 H. Bl). Edited wy Sir F. Poiiock, assisted by R. Camppetn 
and O. A. Saunpers. London: Sweet & Maxwell, Lim. Boston, Mass.: 
Little Brown & Co. 1891. La. 8vo. xiv and 854 pp. (258.) 





We are compelled by pressure on our space to postpone some book reviews 
till the next number. 


The Editor cannot undertake the return or safe custody of MSS. sent to 
him without previous communication. 











